Court File No. CV-17-587463-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
THE CATALYST CAPITAL GROUP INC. and CALLIDUC CAPITAL CORPORATION
Plaintiffs
and
WEST FACE CAPITAL INC., GROEGORY BOLAND, MSV ADVISORS INC. c.o.b.
ANSON GROUP CANADA, ADMIRALTY ADVISORS LLC, FRIGATE VENTURES
LP, ANSON INVESTMENTS LP, ANSON CAPITAL LP, ANSON INVESTMENTS
MASTER FUND LP, AIMF GP, ANSON CATALYST MASTER FUND LP, ACF GP,
MOEZ KASSAM, ADAM SPEARS, SUNNY PURI, CLARITYSPRING INC., NATHAN
ANDERSON, BRUCE LANGSTAFF, ROB COPELAND, KEVIN BAUMANN, JEFFREY
MCFARLANCE, DARRYL LEVITT, RICHARD MOLYNEUX, AND JOHN DOES #1-10
Defendants
AND BETWEEN:
WEST FACE CAPITAL INC. and GREGORY BOLAND
Plaintiffs by Counterclaim
and
THE CATALYST CAPITAL GROUP INC., CALLIDUS CAPITAL CORPORATION,
NEWTON GLASSMAN, GABRIEL DE ALBA, JAMES RILEY, VIRGINIA JAMIESON,
EMMANUEL ROSEN, B.C. STRAGEY LTD. D/B/A. BLACK CUBE, B.C. STRATEGY
UK LTD. D/B/A BLACK CUBE and PSY GROUP INC.
Defendants to the Counterclaim
BRIEF OF AUTHORITIES OF THE DEFENDANT, KEVIN BAUMANN
(MOTION RETURNABLE JULY 11, 2018)
June 29, 2018

HUNT PARTNERS LLP
21 Balmuto Street
Suite 1404
Toronto, Ontario M4Y 1W4
Andrew D. Burns
LSUC# 345912W
aburns@huntlegal.com

2
Tel: 416-350-2934
Fax: 416-943-1484
Lawyer for the Defendant,
Kevin Baumann
SCOTT VENTURO RUDAKOFF LLP
1500, 222 3 Avenue SW.
Calgary, Alberta T2P 0B4
Eugene Bodnar
e.bodnar@scottventuro.com
Tel: 403-262-9043
Fax: 403-265-4632
Lawyer for the Defendant,
Kevin Baumann
TO:

MOORE BARRISTERS
393 University Avenue
Suite 1600
Toronto, ON M5G 1E6
David E. Moore (LSUC# 16996)
Kenneth Jones
Tel: 416-581-1818
Fax: 416 581-1279
Lawyers for the Plaintiffs

AND TO:

TORYS LLP
79 Wellington St. W. 30th Floor
Box 270, TD South Tower
Toronto, ON M5K 1N2
Fax: 416-865-7380
Linda Plumpton (LSUC #38400A)
Andrew Bernstein (LSUC# 42191F)
Lawyers for Anson Defendants

AND TO:

DANSON & ZUCKER
Symon Zucker Professional Corporation
375 University Avenue
Suite 701
Toronto, ON M5G 2J5
Symon Zucker (LSUC# 15832C)
sz@bondlaw.net
Tel: 416-863-9955 (Ext. 245)

3
Fax:

1-855-696-5441

Lawyers for the Defendant,
Darryl Levitt
AND TO:

MILBURN & ASSOCIATES
Barristers & Solicitors
20 Toronto Street
Suite 860
Toronto, ON M5C 2B8
A. Jane Milburn
Tel: 647-728-8081
Fax: 647-689-2983
jmilburn@milburnlaw.ca
Lawyers for the Defendant,
Bruce Langstaff

AND TO:

ST. LAWRENCE BARRISTERS LLP
144 King Street East
Toronto, ON M5C 1G8
Phil Tunley
Phil.tunley@stlbaristers.ca
Tel: 647-245-8282
Fax: 647-245-8285
Lawyers for the Defendant,
Rob Copeland

AND TO:

NATHAN ANDERSON
c/o ClaritySpring Inc.
545 5th Avenue
8th Floor
New York, New York
10017
Defendant

AND TO:

SOLMON ROTHBART GOODMAN LLP
375 University Avenue
Suite 701
Toronto, ON M5G 2J5
Melvyn L. Solmon (LSUC# 16156J)
msolmon@srglegal.com
Tel: 416-947-1093 (Ext. 333)

4
Fax:

416-947-0079

Lawyer for the Defendant,
Richard Moyneux
AND TO:

DAVIS WARD PHILLIPS & VINEBERG LLP
Barristers and Solicitors
40th Floor – 155 Wellington Street West
Toronto ON M5V 3J7
Kent E. Thomson (LSUC # 24264J)
Tel: 416-863-5566
Matthew Milne-Smith (LSUC# 44266P)
Tel: 416-863-5595
Andrew Carlson (LSUC #58850N)
Tel: 416-367-7437
Fax: 416-863-0871
Lawyers for the Defendants,
West Face Capital Inc. and Gregory Boland

AND TO:

JEFFREY MCFARLANE
Defendant herein

AND TO:

JOHN DOE #1-10
Defendants herein

INDEX

Court File No. CV-17-587463-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
THE CATALYST CAPITAL GROUP INC. and CALLIDUC CAPITAL CORPORATION
Plaintiffs
and
WEST FACE CAPITAL INC., GROEGORY BOLAND, MSV ADVISORS INC. c.o.b.
ANSON GROUP CANADA, ADMIRALTY ADVISORS LLC, FRIGATE VENTURES
LP, ANSON INVESTMENTS LP, ANSON CAPITAL LP, ANSON INVESTMENTS
MASTER FUND LP, AIMF GP, ANSON CATALYST MASTER FUND LP, ACF GP,
MOEZ KASSAM, ADAM SPEARS, SUNNY PURI, CLARITYSPRING INC., NATHAN
ANDERSON, BRUCE LANGSTAFF, ROB COPELAND, KEVIN BAUMANN, JEFFREY
MCFARLANCE, DARRYL LEVITT, RICHARD MOLYNEUX, AND JOHN DOES #1-10
Defendants
AND BETWEEN:
WEST FACE CAPITAL INC. and GREGORY BOLAND
Plaintiffs by Counterclaim
and
THE CATALYST CAPITAL GROUP INC., CALLIDUS CAPITAL CORPORATION,
NEWTON GLASSMAN, GABRIEL DE ALBA, JAMES RILEY, VIRGINIA JAMIESON,
EMMANUEL ROSEN, B.C. STRAGEY LTD. D/B/A. BLACK CUBE, B.C. STRATEGY
UK LTD. D/B/A BLACK CUBE and PSY GROUP INC.
Defendants to the Counterclaim
BRIEF OF AUTHORITIES OF THE DEFENDANT, KEVIN BAUMANN
(MOTION RETURNABLE JULY 11, 2018)
INDEX
TAB

Sleep Clinic London Inc. v. Merchea, 2012 ONSC 3004 at para. 32 ......................................... 1
Cerqueira v. Ontario, 2010 ONSC 3954, at para. 44 ................................................................ 2
Lysko v. Braley et al. [2006] 79 O.R. (3d) 721 at para. 87-114 .................................................. 3

2
Normart Management Limited v. West Hill Redevelopment Company Limited et al. 1998
37 ).R. (3d) 97 ............................................................................................................................. 4
Lauer v. Canada (Attorney General), 2017 F.C.A. 74 at para. 24 ............................................. 5
Gould v. Western Coal Corporation, 2012 ONSC 5184, at para. 295-303 ................................ 6
Fraleigh v. RBC Dominion Securities Inc., [2009] O.J. No. 5120, 99 O.R. (3d) 290 et
al., at para. 31 .............................................................................................................................. 7
Kerr v. Baranow, 2011 SCC 10, at para. 31-32, 36-43............................................................... 8

TAB 1

110 O.R. (3d) 657

2012 ONSC 3004

Ontario Superior Court of Justice,
Flynn J.
May 22, 2012

Civil procedure -- Pleadings -- Statement of claim
-- Striking out -- Owner of plaintiff in Kitchener action was
defendant and plaintiff by counterclaim in London action
-- Defendant in Kitchener action serving demand for particulars
before filing statement of defence and then moving to strike
claim or for order requiring plaintiff to provide further and
better particulars -- Part of statement of claim struck and
London action transferred to Kitchener -- Defendant mostly
knowing how he intended to plead his defence -- Paragraphs of
statement of claim struck which duplicated counterclaim in
London action and which had nothing to do with dispute between
parties in Kitchener action.
B owned Sleep Clinic and was the principal of P Inc. Sleep
Clinic was a tenant of the defendant, M, until P Inc. bought
the plaza in which the clinic was situated. M then became a
tenant of P Inc. M and his wife sued B and P Inc. in London for
payment in respect of the purchase agreement for the plaza. B
and P Inc. defended and counterclaimed for damages for breach
of contract, fraud, negligent misrepresentation, negligence and
breach of fiduciary duty and for other remedies. Sleep Clinic
subsequently commenced an action against M in Kitchener for
damages for breach of contract, breach of the common law duty
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Sleep Clinic London Inc. v. Merchea

Held, the motion should be granted in part.
Through these motions, the parties were attempting to hurt
each other financially without much concern for the merits,
practical realities, the expense of litigation and
proportionality.
It was clear that M mostly knew how he intended to plead his
defence. There was some duplication between the Sleep Clinic
claim and the counterclaim in the London action. Paragraphs of
the statement of claim in which parties were confused or
elements of the counterclaim were introduced which had nothing
to do with the dispute between Sleep Clinic and M were struck,
with leave to amend. The best way to deal with the disputes
between the parties was to transfer the Kitchener action to
London, where the court could entertain a motion to have them
joined, heard together or tried one after the other.
Cases referred to
International Nickel Co. of Canada v. Travelers Indemnity Co.,
[1962] O.J. No. 56, [1962] O.W.N. 109 (C.A.)
Rules and regulations referred to
Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rules 21.01(1)
(a), (b), 21.01(3), (e), 25.06(1), 25.11 [page658]

MOTION to strike a statement of claim or for further and
better particulars and for an order transferring the action
from Kitchener to London.

David A. Sloane, for plaintiff.

2012 ONSC 3004 (CanLII)

of good faith, negligence, fraud, fraudulent and negligent
misrepresentation, breach of fiduciary duty, conversion and for
other remedies. M had not yet defended that claim. He served a
demand for particulars. Sleep Clinic served responses. M was
not satisfied and brought a motion to strike the claim or an
order requiring Sleep Clinic to provide further and better
particulars. M also sought to have the Kitchener action
transferred to London.

Daniel J. MacKeigan, for defendant.

[1] The plaintiff ("Sleep Clinic" or "tenant") became the
tenant of the defendant, Mohan Merchea ("landlord" or
"defendant"), by a lease made on or about May 29, 2002 for
the purpose of operating its Sleep Clinic business in London,
Ontario. The plaintiff remained a tenant of the defendant for
five years, when the tenant's principle, Dr. Wagdy Botros
("Botros"), caused a company he had incorporated, namely,
Paner House III Inc. ("Paner House"), to purchase the plaza in
which the clinic was situated from the landlord and his wife,
Kanta Merchea, effective December 1, 2007.
[2] The tenant paid its last month of rent to the landlord in
November 2007, then the defendant entered into an oral lease
and became the tenant of the new landlord, Paner House.
[3] The defendant also entered into a written Management
Agreement with Paner House at that time. Paner House terminated
the Management Agreement and the lease on September 30, 2009.
[4] On or about January 19, 2010, the defendant and his wife
sued Paner House and Dr. Botros in London for payment of
$72,000 in respect of the purchase agreement for the plaza and
ancillary promissory note and guarantee. They also sought
punitive damages.
[5] Botros and Paner House defended and counterclaimed for
breach of contract, fraud, negligent misrepresentation,
negligence simpliciter, breach of fiduciary duty, an
accounting, a declaration and for punitive damages.
[6] Then, in June 2010, Sleep Clinic brought the within
action in Kitchener, claiming damages of $108,000 on the basis
of one or more of these heads: breach of contract, breach of
common law duty of good faith, negligence, fraud, fraudulent
misrepresentation, negligent misrepresentation, breach of
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FLYNN J.: -Background

[7] Instead, on September 1, 2010, he served a demand for
particulars. Sleep Clinic served responses to that demand on
November 23, 2010 and April 15, 2011.
[8] But the defendant is not satisfied with those answers and
now seeks to strike Sleep Clinic's entire claim, or at least
obtain an order requiring Sleep Clinic to provide further and
better particulars in respect of these paragraphs of the
Statement of Claim: 1a, 7, 8, 9, 10, 18, 19, 20, 22 and 23. He
also seeks to have the Kitchener action transferred to London.
The defendant brings this motion on the basis that without
these particulars he cannot defend Sleep Clinic's action.
[9] Sleep Clinic not only defends Merchea's motion, but also
brings its own motion seeking leave to amend its Statement of
Claim and requesting that the London action be transferred to
Kitchener and tried together with the Kitchener action.
[10] After spending most of two days on the Merchea motion in
the Kitchen action, the court and the parties agreed to defer
the hearing of the Sleep Clinic motion to another day, if
necessary.
Meandering analysis
[11] It occurred to me as the defendant developed his
argument that he was unveiling the fact that he mostly knew how
he would plead his defence. And in many respects much of his
motion is premature. He should be required to defend the Sleep
Clinic action, discoveries should be held and then, if advised,
appropriate motions could be brought whether to strike or to
dismiss and so forth.
[12] The trouble is that the defendant is trying in many
instances, in his demands for particulars and by this motion,
to cause the plaintiff to plead not just so that the
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fiduciary duty, conversion and/or unjust enrichment, as well as
an accounting for certain improvement expenditures, a
declaration of trust and, of course, punitive damages. The
defendant has not yet defended that claim. [page659]

[13] Moreover, the refusal to accept the answers to the
demand for particulars means that what the defendant seeks here
is something more than pleadings and much more like discovery.
So, for example, when he complains about the answer that Sleep
Clinic provided in respect of para. 1(a) of the Statement of
Claim, he misses the clear indication that the plaintiff's
pleadings at the very least imply "in the alternative", and if
the parties are not satisfied that that is clear enough from
these pleadings then the plaintiff ought to be given leave to
amend that paragraph to reflect that.
[14] In many ways, this scrambled mess of litigation is a
contest of sabre-rattling stratagems meant to cause the party
[page660] opposite the most hurt financially, without much
concern for the righteousness of a cause or the practical
realities and expense of litigation in the Superior Court.
[15] As often happens in disputes between former business
partners, landlords and tenants and family law partners, the
expression "more money than brains" silently screams in the
background.
[16] At the beginning of the hearing, the defendant sought
leave to file an amended notice of motion for which there was
late service. Not surprisingly, Sleep Clinic objected to that
because it injected new rule considerations into this mess. The
new rule sought to be argued was 21.01(1)(a) [of the Rules of
Civil Procedure, R.R.O. 1990, Reg. 194]. There had been no
Statement of Defence filed and nor was any leave granted to
lead evidence.
[17] The plaintiff Sleep Clinic argued that had it been aware
that such a rule was going to be argued it could have insisted
on the filing of a Statement of Defence and entered into a
contest as to whether or not leave ought to be granted for the
delivery of evidence.
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plaintiff's pleadings define the parameters of the action, but
so as to cause the plaintiff's to ignore the rule about
pleadings containing material facts but not evidence.

[19] I should just like to point out that whether what is at
stake in the actions themselves is $72,000 or $108,000, the
pleadings motion brought by one of the parties generated a
factum of some 126 paragraphs. That is over the top.
[20] As to the defendant's request to strike the Statement of
Claim, in essence staying the action or dismissing it under
rule 21.01(3)(e), the court should stay or dismiss an action
under this rule only in the clearest of cases, where it is
plain and obvious that the action cannot succeed. Here we have
no Statement of [page661] Defence, nor have any discoveries
been conducted, and in motions under rules 21.01(3) and 25.11
the court must assume that the allegations in the pleading at
issue are true, or at least capable of proof.
[21] Moreover, rule 25.11 permits the court
excise all or part of an offending pleading.
doubtful in law or factually weak should not
such a motion and allowance must be made for
drafting of pleadings.

to surgically
Claims that are
be foreclosed by
inadequacy in the

[22] Long gone are the days when pleadings motions could be
approached in an overly technical manner. Generally speaking, a
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[18] In para. 56 of the defendant's factum, reference is made
to a rule 21.01(1)(b) motion. That rule permits a party to move
to strike out a pleading on the ground that it discloses no
reasonable cause of action or defence and pursuant to that rule
no evidence is admissible on such a motion. So in the
circumstances, because there is evidence before me the
defendant's motion here cannot be a motion under 21.01(1)(b),
and I recognize that the plaintiff could have tailored his
submissions differently because of the request to permit the
filing of the defendant's amended notice of motion rather than
adjourn this matter for Sleep Clinic to prepare itself on the
new basis of the motion or to immediately require the filing of
a Statement of Defence, I rejected the amended notice of
motion. That notice of motion, also at its thrust, sought to
strike, under rule 25.11, the Sleep Clinic claim as being
frivolous and vexatious. As I said, it was served late, in fact
the day before the motion hearing commenced, and I rejected it.

[23] I agree with Sleep Clinic that pleadings are not the
appropriate stage in an action to engage at large in what is
essentially a trial judge's exercise for determining the
admissibility of evidence at trial, that is, weighing the
probative value versus the prejudice of facts. That exercise is
not well suited to defining issues for trial, something which
is for the parties to decide.
[24] Subject to what I later say about individual paragraphs
in the Statement of Claim, when I review that document and the
plaintiff's replies to the defendant's request to inspect and
demand for particulars along with the motion record and the
Botros responding affidavit, it seems that the plaintiff has
adequately provided particulars of its breach of contract
claim. After all, pleadings are meant to contain a concise
statement of material fact and not the evidence upon which the
parties rely.
[25] My chief concern is that there may be exhibited in the
drafting of the Statement of Claim by Sleep Clinic a marked
confusion as to the parties to the various actions. I would
agree in part with counsel for the defendant that there is some
duplication between the Sleep Clinic claim and the Botros and
Paner House counterclaim in the London action.
[26] This is not an unusual occurrence in business dealings
where the guiding mind and force behind a particular
corporation confuses it with himself, and one has to remember
that Wagdy Botros is behind both Sleep Clinic and Paner House.
It's one thing for a layperson to ignore the legal nicety of
the separate existence of the corporation that he created, but
it's quite another thing for counsel to perpetuate that
confusion in the pleadings.
[27] I should now like to deal with the individual paragraphs
of which the defendant complains. [page662]
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party should be at liberty to craft a pleading in the manner it
chooses, providing that the rules of pleadings are not
violently offended and there is no prejudice to the other side.

[28] The plaintiff claims the following from the defendant:
(a) damages in the amount of $108,000 on the basis of one or
more of the following: breach of contract, breach of common
law duty to act in good faith, negligence, fraud,
fraudulent misrepresentation, negligent misrepresentation,
breach of fiduciary duty, conversion and unjust enrichment.
[29] The defendant sought particulars of the method of
calculating those damages. The answer to the demand for
particulars given by the plaintiff was that the damages in the
amount of $108,000 is an estimate, calculated at the rate of
$1,500 per month for the duration of the term (six years).
[30] It is obvious that the defendant does not like this
answer and complains that because the plaintiff is seeking
damages under nine different causes of action, it does not
provide the basis for the allegation contained. And that there
seems to be duplication in the claim for damages.
[31] In my view, the plaintiff has adequately responded to
the defendant's demand here and has demonstrated how those
damages were calculated, and for the comfort of the defendant,
of course, the plaintiff has particularly defined that method
of calculation and will not be able to go outside of those
parameters without leave of the court.
[32] I agree with the defendant's statement of the law with
respect to the purpose of particulars as set out by our Court
of Appeal in International Nickel Co. of Canada v. Travelers
Indemnity Co., [1962] O.J. No. 56, [1962] O.W.N. 109 (C.A.),
where that court reiterated that the function of particulars is
to limit the generality of pleadings and thus to define the
issues which must be tried and as to which discovery must be
given. It reminds us that discovery is not a substitute for
particulars and that an examination for discovery cannot be
read in against a corporation. Of course, the defendant here is
not a corporation. That case was rendered in the time when
there was an extreme technical reliance on the rules and they
were not given the liberal interpretation they are now meant to
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Paragraph 1(a)

be given.

[33] Prior to the parties entering into the lease, the
defendant made a representation (the "Lease Representation") to
the plaintiff's principal, Dr. Wagby Botros ("Botros"), that
all other tenants of the building were treated the same by the
defendant, in relation to the matter of their respective
responsibilities to make [page663] payment, as part of their
rent, on account of the operating expenses and the common area
expenses pertaining to the building, and that this would be the
case with the plaintiff as well, under the lease, even though
the plaintiff's proposed base rent of $6 per square foot was
more favourable than what other tenants of the building were
paying. The plaintiff states that the Lease Representation
induced it to enter into the lease.
[34] The defendant demanded particulars of the "Lease
Representation", including the date, time and manner that the
representations were allegedly made. The plaintiff responded
that the contents of the Lease Representation were set out, in
para. 7, and that the Lease Representation was made verbally by
the defendant but that the plaintiff didn't have any further
particulars with respect to the exact date and time upon which
it was made except that it was prior to the parties entering
into the lease.
[35] The defendant's complaint about the response to demand
for particulars goes far beyond the original request and would
amount to a requirement that the plaintiff plead evidence and
not just the concise material facts required. The defendant
goes on to be concerned about whether that representation
alleged in para. 7 was false, whether it was made negligently,
innocently or fraudulently.
[36] If it is the case that the plaintiff purports to move on
the basis that the representation was false, made negligently
or fraudulently, then it ought to amend the Statement of Claim
by saying so. But as I understand para. 7, the main thrust of
that paragraph is in the last sentence, wherein it is said that
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Paragraph 7

[37] As I said earlier, in setting out the issues with
respect to the inadequacy of the response to the demand for
particulars, defendant's counsel clearly shows the thrust of
its defence. For example, when it goes on to say that in the
absence of any material facts to the contrary, it seems that
the cause of action was breach of lease and is statute-barred,
it is clear that it will rely on the limitations defence. The
rest of the set-out issue in answer to the response for demands
for particulars seems to deal with the plaintiff's proposal to
amend the Statement of Claim and I will not deal with that
here.
Paragraph 8
[38] Prior to the parties entering into the lease, they
entered into a verbal agreement (the "Improvements Agreement"),
whereby the plaintiff was to pay to the defendant the sum of
$110,000, and the defendant was to expend same for the purpose
[page664] of effecting certain leasehold improvements to the
rented premises (the "improvements") prior to the commencement
of the term. The defendant sought particulars of the alleged
"Improvements Agreement", including the date, time and
manner that the agreement was reached and the specific
leasehold improvements that were allegedly to be effected by
the defendant. In response to that demand, the plaintiff set
out that the contents of the Improvements Agreement were set
out in para. 8 of the Statement of Claim and that it was a
verbal agreement between the parties which was entered into
before the plaintiff took occupancy of the rented premises in
or about the spring of 2002. The plaintiff then answered that
the leasehold improvements to be effected included flooring,
heating, blinds, cabinets, closets, all removal and related
labour and materials to ensure that all elements of the rented
premises were habitable, functional and operational in
accordance with the plaintiff's intended business purposes.
[39] The defendant complains that the plaintiff has not
provided sufficient particulars as to which of the specific
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the plaintiff stated that the Lease Representation induced it
to enter into the lease.

[40] Moreover, there is some merit to the defendant's claim
that the plaintiff has not provided sufficient particulars as
to what specific terms of the Improvement Agreement were
breached, and regardless of the defendant's assertion that this
claim is statute-barred, if the plaintiff is intent on pursuing
a breach of the Improvements Agreement as dealt with in paras.
8 and 9, then it will have to amend, and leave is granted for
it to do this. It ought to amend the Statement of Claim to
reflect the nature of the breach and whether or not the
plaintiff suffered damages. If it doesn't amend paras. 8 and 9
in that respect within 30 days after receiving this ruling,
then those paragraphs, paras. 8 and 9 of the Statement of
Claim, are indeed struck.
Paragraph 10
[41] Prior to the lease being executed, the plaintiff paid to
the defendant the aforesaid sum of $110,000, and the defendant
purported to expend same for the purpose of effecting the
improvements. However, to date, the defendant has failed to
account to the plaintiff in that regard as required.
[42] As was indicated earlier, the plaintiff has now conceded
that the amount in this paragraph as well ought to be amended
to the sum of $74,900, and that would seem to answer the
[page665] dispute between the parties on particulars with
respect to that paragraph.
[43] However, the defendant is not done with its concerns
about para. 10 because it demanded particulars of the dates,
time and manners that the defendant purported to expend the sum
to effect the improvements as alleged. The plaintiff answered
this demand for particulars by saying that it didn't have the
particulars with respect to dates, times and manners that the
defendant purported to expend any amounts on account of
improvements and that those particulars are within the
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terms of the alleged Improvements Agreement were breached. In
this case, there is clearly a need to amend the Statement of
Claim to reflect the amount claimed of $74,900, instead of
$110,000, as is conceded by the plaintiff.

[44] Quite apart from the defendant's insistence that the
claim is statute-barred, the plaintiff's answer is adequate in
these circumstances. After all, the defendant was the landlord
of the building into which the plaintiff entered to commence
its business. And surely, the defendant has records of the
improvements made by it as landlord which will answer the
questions.
Paragraph 18
[45] The agreement of purchase and sale required that
following the closing, Paner House and the defendant were to
enter into an agreement whereby the defendant was to manage the
building (the "Management Agreement"). Under certain terms and
conditions, essentially providing that the defendant would pay
the operating expenses pertaining to the property, collect
rents from all tenants thereof and account to Paner House in
that regard. I agree with the defendant in this matter. The
particulars are irrelevant here because this clearly is a
duplication of the issues raised in the counterclaim in the
London action. The plaintiff in this action was not a party to
that agreement and if what is being alleged here is a breach of
the Management Agreement, it cannot have any claim, so para. 18
must be struck in its entirety. The parties to the Management
Agreement were Paner House on the one hand and the defendant in
this case on the other hand.
Paragraph 19
[46] After the closing, the defendant remained as a tenant in
the building and commenced to act as the building manager.
However, the plaintiff states that the defendant breached the
Management Agreement, the particulars of which include, but are
not limited to, the following: [page666]
(a) he failed to collect rents from the existing tenants on a
timely basis;
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possession, power or control of the defendant, and the
plaintiff will require that the defendant disclose same in his
pleadings and through the process of documentary and oral
discovery.

[47] I have a difficult time understanding why this is
included in a circumstance where here the plaintiff as tenant
is suing the defendant as landlord in the defendant's building,
with respect to events and it must be only with respect to
events that occurred prior to or during the tenancy of Sleep
Clinic at the London plaza. And not after these parties
switched sleeping bags.
[48] Once the parties to the Management Agreement were set
out by the plaintiff as Paner House and the defendant, the
obvious response the court must have is the one manifested by
the defendant that there can't be a cause of action for breach
of this Management Agreement by a non-party. No cause of action
exists.
[49] Moreover, in response to the demand for particulars, at
various places the plaintiff is not alleging that it suffered
damages as a result of the building manager's failure to
collect rent nor that it suffered damages as a result of the
failure by the building manager to properly estimate, calculate
and allocate the building expenses, nor is the plaintiff
alleging that it suffered damages as a result of any failure to
report or account to the plaintiff, and the plaintiff concedes
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(b) he failed to properly estimate and/or calculate the
building expenses, and allocate responsibility for payment
of same as between the existing tenants;
(c) he failed to report and account to the plaintiff in a
timely and accurate fashion with respect to all rent and/or
expense-related issues, including rents received and
building expenses paid;
(d) he inflated the building expenses in his accounting;
(e) he failed to properly calculate and account for, and in
fact inflated, his management fees;
(f) he converted, to his own use, certain chattels and fixtures
of the building, including, but not limited to, the
autodialer for the elevator and certain components of the
building's video surveillance equipment; and
(g) in the alternative, he failed to take adequate measures to
prevent such chattels and fixtures from being stolen by
persons unknown.

[50] I am totally at a loss on the inclusion of this
allegation in the Statement of Claim, and for these reasons
para. 19 must be struck.
[51] However, throughout these reasons, any place where I
have indicated that the paragraph must be struck, leave is
granted for the plaintiff to be at liberty to amend the
Statement of Claim to demonstrate material facts in a concise
way which support its claims contained in para. 1. But that has
to be done within 30 days after the release of these reasons.
Paragraph 20
[52] The plaintiff states that, on numerous occasions after
the closing, Botros requested the defendant to perform his
duties as building manager properly, and to provide an
accounting and explanation with respect thereto, but that,
despite the defendant's promises in that regard, he failed or
refused to do so. To support the allegations in this paragraph,
the plaintiff purported to include a memorandum from Botros to
the defendant on March 14, 2008.
[53] This again is a confusion of the parties or a
duplication of the counterclaim from the London action and has
nothing to do with the dispute between the plaintiff tenant and
the defendant landlord, so it must be struck as well. Even the
plaintiff, in response to demand for particulars, says it is
evident from the Statement of Claim that the plaintiff is not
seeking damages associated with the defendant's management of
the property. So again I ask, why is it put there?
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that it did not pay to the defendant any amounts on account of
management fees because [page667] the plaintiff was not a party
to the Management Agreement. In fact, the plaintiff does not
have particulars itself of the actual amounts that were
properly payable to the defendant as management fees nor of any
conversion by the defendant of chattels and fixtures of the
building for his own use, and the plaintiff is not alleging
that it has suffered damages as a result of any alleged
conversion.

[54] When the plaintiff questioned the defendant on this, and
demanded a further accounting, with proper documentation in
support of same, the defendant provided conflicting
documentation and information, resulting in different
calculations of the aforesaid 2007 refund.
[55] Now, the defendant here takes no issue with para. 21 of
the plaintiff's Statement of Claim, which recites that the
defendant had been required to provide certain documentation to
Paner House as part of the closing of the sale by the defendant
[page668] to Paner House, which documents confirm the amount
of refunds payable by the defendant as landlord to the existing
tenants, including the plaintiff.
[56] So, with respect to the demand for particulars of para.
22, the defendant sought particulars of the dates, times and
manners that the defendant provided "conflicting documentation
and information" as alleged and that documentation was
provided, and it seems that that question was answered
appropriately. The continual references in the plaintiff's
Statement of Claim to the spat between these parties evidences
on the part of the plaintiff an inability to separate the
individual existence in law of the plaintiff, Sleep Clinic
London Inc., from its principal, Wagby Botros, from his other
corporate creation, Paner House III Inc. In any event, this
paragraph would seem to be a pleading of evidence and a clear
violation of rule 25.06(1).
[57] What has failed to be alleged here is what specific duty
existed to the plaintiff on the defendant requiring the
defendant to provide the confirmation of refund.
[58] As before, this paragraph is struck with leave to amend
as to contain Sleep Clinic's complaints to the dispute between
[it] and its landlord.
Paragraph 23
[59] Subsequently, the plaintiff demanded that the defendant
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Paragraph 22

[60] So long as the allegations contained in this paragraph
are restricted to parties to this action, I see nothing wrong
with that paragraph as pleaded.
[61] The reader of this Statement of Claim can be forgiven
for being confused and having to enter into an enquiry much
like the Abbot and Costello routine of "Who's on First?"
[62] I am not prepared to concede in any fashion at this
stage of pleadings that the action is frivolous or vexations.
Though, as I said earlier, I have my suspicions that this
action is simply part of the financial fisticuffs between two
individuals: Dr. Botros behind Sleep Clinic and Merchea.
[63] One has to remember that the London action was started
to collect $72,000 said to be owing pursuant to a promissory
note and personal guarantee. Instead of dealing with all of it
through the mechanism of the first of the London lawsuits,
including the [page669] counterclaim in that action, the
defendant individual in that action, the London action, could
be seen to reach back into the original status of the parties
with his other corporation as tenant to the defendant in this
action for the purpose of stalling payment or reducing his
liability.
[64] Just as in the exchange I engaged in with counsel on the
hearing of the motion, I would repeat this: It seems the best
way to deal with the fight over these premises between these
people is to transfer the Kitchener action to London, and there
the court can entertain a motion to have them joined, heard
together, tried one after the other, whatever it is that the
parties seek. That request of the defendants in this action,
that this action be transferred to London, was not strenuously
argued on the motion, but it seems to make very little sense
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provide an accurate and detailed accounting with respect not
only to the aforesaid 2007 refund, but also the matter of all
additional rent paid by the plaintiff under the lease. The
defendant, through its legal counsel, initially agreed, in
August 2009, to provide such an accounting, but ultimately
failed or refused to do so.

[65] I am satisfied for the reasons, set out in para. 125 of
the defendant's factum, that this action be transferred to
London.
[66] Where there is a need to amend any particular paragraph
or any part of the Statement of Claim to conform with my
reasons or where I have struck with leave to amend any part of
the Statement of Claim, those amendments must be made and
served within 30 days of the release of these reasons, and
thereafter, the Statement of Defence must be delivered in the
usual course.
Costs
[67] It may be argued by the defendant that he was mostly
successful on this motion. If that is his position, then we
should hear from him first on costs. Accordingly, on or before
June 14 2012, the defendant shall serve and deliver to me at my
chambers in Kitchener his costs submissions consisting of his
Form 57(b) costs outline, not augmented by more than two pages,
together with his bill of costs and any relevant offer(s) to
settle, and in return, the plaintiff, on or before June 29,
2012, shall deliver and file with me at my chambers in
Kitchener his costs submissions consisting of his Form 57(b)
costs outline, his bill of costs and any relevant offer(s) to
settle.
Motion granted in part.
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that there be a fight about London property going on in two
courts in two different cities in the province at the same
time.

TAB 2

SUPERIOR COURT OF JUSTICE - ONTARIO
RE:

ANTONIO CERQUEIRA, DELFINA CERQUEIRA, and HELEN CERQUEIRA,
Plaintiffs/Respondents
-

and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO, TORONTO CENTRAL
COMMUNITY CARE ACCESS CENTRE, JIM BOYLES, CECILE RAYMOND, DEBBIE
TAYLOR, SARA BRATLE, DOROTHEA LEUNG, TARA TYSON, ELLA ZAREVICH,
and MAY-LIN POON, REVERA INC., JUNE SHARPE, MARY BELCOURT, CIRCLE
OF HOME CARE SERVICES (TORONTO), LISA LEVEN, SARI MORRISON, BESSIE
BITAXIS, 646044 ONTARIO LTD. carrying on business as NIGHTINGALE HEALTH
CARE INCORPORATED, K. & S. TEMPORARY MEDICAL SERVICES INC. carrying
on business as S. R. T. MED-STAFF INTERNATIONAL, EXTENDICARE (CANADA)
INC. carrying on business as PARAMED HEALTH SERVICES, and VHA HOME
HEALTHCARE, COTA HEALTH and BRIDGEPOINT HEALTH, Defendants/Moving
Parties

BEFORE:

G.R. Strathy J.

COUNSEL:

Lynne McArdle, for Her Majesty the Queen in Right of Ontario
Carole Jenkins, for Nightingale Health Care Incorporated
Nafisah Chowdhury, for VHA Home Healthcare
Melanie de Wit, for Toronto Central Community Care Access Centre
John J. Adair, for K & S Temporary Medical Services Inc. and Extendicare
(Canada) Inc.
Shadi Katirai, for Revera Inc.
Delfina Cerqueira and Helen Cerqueira, in person

DATE HEARD: June 16, 2010

2010 ONSC 3954 (CanLII)

CITATION: Cerqueira v. Ontario, 2010 ONSC 3954
COURT FILE NO.: CV-09-375363
DATE: 20100714

Page: 2

[1]
The title of proceeding, which names some twenty-three defendants, is indicative of the
scope of this action, in which the two surviving plaintiffs, the wife and daughter of the late
Antonio Cerqueira, seek to hold a number of parties responsible for an alleged failure to provide
adequate health care to Mr. Cerqueira. The defendants have moved to dismiss the action on
several grounds, but primarily on the basis that (a) it is time-barred against some of the
defendants; (b) it discloses no tenable cause of action; and (c) the entire pleading (or at a
minimum certain paragraphs) should be struck on the ground that it is frivolous, vexatious and an
abuse of the court’s process.
[2]
The plaintiffs have been unable to retain counsel. I have therefore permitted Helen
Cerqueira to speak on her own behalf and on behalf of her mother. I am satisfied, as are all
counsel, that there is no issue as to the capacity of Delfina Cerqueira. I am also satisfied that
Delfina Cerqueira is content to have her daughter speak on her behalf.
[3]

For convenience, these reasons are divided as follows:
(a) the statement of claim;
(b) principles governing pleadings;
(c) the statutory framework for delivery of community health services;
(d) the appeal to the Health Services Appeal and Review Board;
(e) the claim against the Crown;
(f) limitation period arguments;
(g) class action claim;
(h) claims based on the Charter;
(i) appointment of a personal representative for Antonio Cerqueira;
(j) other issues relating to the pleading;
(k) relief sought by the plaintiff;
(l) conclusions;
(m) costs.
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the statement of claim

[4]
The statement of claim appears to have been prepared by Helen Cerqueira, perhaps with
some form of legal assistance. It runs to 28 pages and contains 94 paragraphs. It asks, among
other things, that the proceeding be certified as a class action, under s. 5 of the Class
Proceedings Act, 1992, S.O. 1992, c. 6.
[5]
The pleading states that on April 27, 2002, Antonio Cerqueira suffered a stroke and was
hospitalized. He subsequently returned to his home on July 8, 2002 and on July 12, 2002 he
began to receive personal health care services from the defendant Toronto Central Community
Care Access Centre (“TC-CCAC”), through contract service providers, including the defendants
Nightingale Health Care Incorporated, VHA Home HealthCare, Paramed Health Services, SRT
Med-Staff International, Circle of Home Care Services, Bridgepoint Health, Cota Health and
Revera Health Services. The individual defendants appear to be employees of either TC-CCAC
or of the service providers.
[6]
It is alleged that Her Majesty the Queen in Right of the Province of Ontario represents the
Ministry of Health and Long-Term Care (the “Ministry”) and is liable to the plaintiffs for various
reasons, set out below.
[7]
The plaintiffs say that since the inception of services to Antonio Cerqueira, they have
“repeatedly made complaints regarding the quality of services provided in accordance with the
TC-CCAC’s designated internal complaint process without success.” The plaintiffs claim that
they “have been lied to, ignored, blamed, belittled, abused, harassed and threatened.” The
statement of claim alleges that in January, 2008, services for Mr. Cerqueira were terminated. It
alleges that in May and June of 2008, services were reinstated but only for two hours per week as
opposed to the fourteen hours to which the plaintiffs claim Mr. Cerqueira was supposed to
receive and the five hours per week he had been provided earlier.
[8]
In July of 2008, the plaintiffs appealed TC-CCAC’s decision to reduce services to the
Health Services Appeal and Review Board (the “Board”). The appeal was in progress at the time
this action was commenced. Unfortunately, Mr. Cerqueira died on August 31, 2009. As a result,
the Board considers the appeal to be moot, since it can only award the restoration of services.
[9]
The plaintiffs’ claims against the defendants can be summarized as follows, based on the
statement of claim:
(a) breach of contract under s. 3(3) of the Long-Term Care Act, S.O.
1994, c. 26 (“LTCA”) and “breach of their common-law duty of care
for failing to respect and promote the Client Bill of Rights set out in
s. 3(1) of that Act”;
(b) breaches of s. 2(1), 22, 26, 27, 39, 53 and 66(1) of the Long-Term
Care Act and breach of an alleged common law duty of care to
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(c) claims for gross negligence and nuisance in failing to provide
appropriate services;
(d) breach of fiduciary duty;
(e) furnishing workers who were not qualified or competent;
(f) infringement of the Charter of Rights and Freedoms, including s.
2(b), 7 and 15(1); and
(g) conspiracy to injure and to permanently terminate services.
[10] The pleading contains, in paragraphs 90-92, a multitude of particular complaints about
the conduct of all the defendants. These are largely directed to the quality of service provided to
Antonio Cerqueira. Paragraph 93 sets out a long list of damages claimed to have been suffered
by the plaintiffs.
(b)

principles governing pleadings

[11] It may be of assistance to the parties, and particularly to Ms. Cerqueira who is not a
lawyer, to state some general principles governing pleadings. I set out some of these principles in
Cavarra v. Sterling Studio Lofts Inc., 2010 ONSC 3092, [2010] O.J. No. 2211, and I have added
some additional principles:
(a) the purpose of pleadings is to give notice of the case to be met, to
define the matters in issue for the parties and for the court, and to provide
a permanent record of the issues raised: 1597203 Ontario Limited v.
Ontario, [2007] O.J. No. 2349; Aristocrat Restaurants v. Ontario, [2003]
O.. No. 5331 (S.C.J.) at para. 15; Somerleigh v. Lakehead Region
Conservation Authority, 2005 CarswellOnt 3546 (S.C.J.) at para. 5;
(b) the causes of action must be clearly identifiable from the facts pleaded
and must be supported by facts that are material: CIT Financial Ltd. v.
Sharpless, 2006 CarswellOnt 3325;
(c) every pleading must contain a concise statement of the material facts
on which the party relies but not the evidence by which those facts are to
be proved: rule 25.06; this includes pleading the material facts necessary
to support the causes of action alleged;
(d) a party is entitled to plead any fact that is relevant to the issues or that
can reasonably affect the determination of the issues, but it may not plead
irrelevant, immaterial or argumentative facts or facts that are inserted
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(e) allegations that are made only for the purpose of colour or to cast a
party in a bad light, or that are bare allegations, are scandalous and will
be struck under rule 25.11(b): Senechal v. Muskoka (District
Municipality), [2003] O.J. No. 885 (S.C.J.);
(f) the court may strike part of a pleading, with or without leave to
amend, on the grounds that (a) it may prejudice or delay the trial of an
action, (b) it is scandalous, frivolous or vexatious, or (c) it is an abuse of
the process of the court: rule 25.11;
(g) on a motion to strike a pleading under rule 21.01(1) on the ground that
it discloses no cause of action, it must be shown that it is plain, obvious
and beyond doubt that the claim cannot succeed and the pleading must be
read generously; allegations of fact, unless plainly ridiculous or incapable
of proof must be accepted as proven: Hunt v. Carey Canada Inc., 1990
CarswellBC 216 (S.C.C.);
(h) any fact that can affect the determination of rights between the parties
can be pleaded, but the court will not permit facts to be alleged that are
immaterial or irrelevant to the issues in the action: Toronto (City) v. MFP
Financial Services Ltd. [2005] O.J. No. 3214 (S.C.J.);
(i) allegations of fraud, misrepresentation, negligence and conspiracy
musy be pleaded with particularity: Lana International Ltd. v. Menasco
Aerospace Ltd. [1996] O.J. No. 1448.
[12] I accept the submission of Mr. Adair, on behalf of the Extendicare defendants, that while
the plaintiffs are entitled to some leeway in the wording of their pleading, and a potentially
meritorious claim should not be struck merely because of technical drafting deficiencies, the
defendants are entitled to know the case they must meet. The court must be fair to the plaintiff,
but it must also be fair to the defendants. In this regard, I respectfully adopt the observation of
Cameron J. in Balanyk v. University of Toronto, [1999] O.J. No. 2162 (S.C.J.) at para. 46:
Neither the opposite party nor the court should be forced to nit-pick their
way through a long, complex and sometimes redundant and split
pleading, parsing each paragraph and each sentence with a view to
extracting the claims and related material facts and redrafting them into a
clear and precise pleading. It is the responsibility of the party pleading to
plead in accordance with the requirements of our law and the purposes of
pleading. Bearing in mind National Trust v. Frubacher those purposes
are:
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only for colour: Williams v. Wai Ping, [2005] O.J. No. 1940 (S.C.J.),
aff’d [2005] O.J. No. 6186 (Div. Court.); George v. Harris, [2006] O.J.
No. 1762 (S.C.J.);

(a) to give precise notice to the opposite party of the case which is to be
met, sufficient to enable the opposite party to plead;
(b) to assist the court in understanding the material facts alleged and the
factual and legal issues in dispute between the parties;
(c) to establish a benchmark against which the parties and the court may
determine the relevance of evidence on discovery and at trial and the
scope of the evidence which will be required to fairly and efficiently
address the issues in dispute.
This requires the party pleading to understand the facts and the law as to
what is required to support or defend a cause of action and to then state
its position clearly and concisely.
[13] I also note the observation of Epstein J., as she then was, in George v. Harris, above, at
para. 20:
The next step is to consider the meaning of "scandalous", "frivolous" or
"vexatious". There have been a number of descriptions provided in the
multitude of authorities decided under this or similar rules. It is clear that
a document that demonstrates a complete absence of material facts will
be declared to be frivolous and vexatious. Similarly, portions of a
pleading that are irrelevant, argumentative or inserted for colour, or that
constitute bare allegations should be struck out as scandalous. The same
applies to a document that contains only argument and includes
unfounded and inflammatory attacks on the integrity of a party, and
speculative, unsupported allegations of defamation. In such a case the
offending statements will be struck out as being scandalous and
vexatious. In addition, documents that are replete with conclusions,
expressions of opinion, provide no indication whether information is
based on personal knowledge or information and belief, and contain
many irrelevant matters, will be rejected in their entirety.
[14] With due respect to Helen Cerqueira, much of the difficulty with the pleading in this case
is that it is a jumble of complaints, some of which are recognized by law and some of which are
not. These complaints are, in many cases, not asserted as elements of proper causes of action
supported by material facts going to either liability or damages. It is almost impossible for the
defendants to do anything other than guess about the nature of the plaintiffs’ complaints against
them. As expressed above, defendants are not required to do this. They are entitled to know the
case they must meet.
(c)

the statutory framework for delivery of community health services

[15] The LTCA is intended to ensure that a range of community services are made available to
people in their own homes and in other community settings, so that alternatives to institutional
care are available (s. 1(a)). It reflects the reality that, given a choice, most people would prefer to
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[16] Section 3(1) of the LTCA sets out a Bill of Rights for persons who receive community
services from a service provider:
(1) A service provider shall ensure that the following rights of persons
receiving community services from the service provider are fully
respected and promoted:
1. A person receiving a community service has the right to be dealt with
by the service provider in a courteous and respectful manner and to be
free from mental, physical and financial abuse by the service provider.
2. A person receiving a community service has the right to be dealt with
by the service provider in a manner that respects the person’s dignity and
privacy and that promotes the person’s autonomy.
3. A person receiving a community service has the right to be dealt with
by the service provider in a manner that recognizes the person’s
individuality and that is sensitive to and responds to the person’s needs
and preferences, including preferences based on ethnic, spiritual,
linguistic, familial and cultural factors.
4. A person receiving a community service has the right to information
about the community services provided to him or her and to be told who
will be providing the community services.
5. A person applying for a community service has the right to participate
in the service provider’s assessment of his or her requirements and a
person who is determined under this Act to be eligible for a community
service has the right to participate in the service provider’s development
of the person’s plan of service, the service provider’s review of the
person’s requirements and the service provider’s evaluation and revision
of the person’s plan of service.
6. A person has the right to give or refuse consent to the provision of any
community service.
7. A person receiving a community service has the right to raise concerns
or recommend changes in connection with the community service
provided to him or her and in connection with policies and decisions that
affect his or her interests, to the service provider, government officials or
any other person, without fear of interference, coercion, discrimination or
reprisal.
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9. A person receiving a community service has the right to have his or
her records kept confidential in accordance with the law.
(2) This Act and the regulations shall be interpreted so as to advance the
objective that the rights set out in subsection (1) be respected.
[17] The Ministry of Health and Long Term Care may provide community services directly
and it may also establish, operate and maintain facilities for the provision of community services
(LTCA, s. 4(a) and (b)). In addition, the Minister of Health and Long Term Care (the “Minister”)
may approve an agency to provide community services if the Minister is satisfied that the agency
will be financial capable of provide the service and the agency is or will be operated in
compliance with the Bill of Rights and with competence, honesty, integrity and concern for the
health, safety and well-being of the persons receiving the service (s. 5(1)).
[18] A “service provider” includes the Minister, where the Minister provides community
services directly, an approved agency and a person who provides community services purchased
by an approved agency (s. 2(1)).
[19] Section 3(3) of the LTCA provides that there is a “deemed contract” between the recipient
of community services and the “service provider”:
A service provider shall be deemed to have entered into a contract with
each person receiving a community service from the service provider,
agreeing to respect and promote the rights set out in [the Bill of Rights]
[20] This is an important provision, because it gives the person receiving the services (in this
case, Antonio Cerqueira), a contractual relationship with the service provider. That service
provider must ensure that the rights contained in the Bill of Rights are fully protected and
promoted and the recipient is entitled to enforce those rights as a matter of contract.
[21] TC-CCAC is an approved agency operating pursuant to the provisions of the Community
Care Access Corporations Act, S.O. 2001, c. 33 and the LTCA. It coordinates the care provided
by service provider agencies to its clients in their homes or communities.
(d)

appeal to the Health Services Appeal and Review Board;

[22] The LTCA provides a framework for the review of decisions of an approved agency, such
as the TC-CCAC, by the Board, which is a quasi-judicial administrative tribunal. Where there is
a complaint relating to the nature or amount of services provided, the quality of the services
provided, or a decision to reduce or withdraw services, an affected party may file an appeal and a
hearing will be held by the Board. A decision of the Board is subject to judicial review. On
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8. A person receiving a community service has the right to be informed
of the laws, rules and policies affecting the operation of the service
provider and to be informed in writing of the procedures for initiating
complaints about the service provider.
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[23] The plaintiffs have advised that the appeal to the Board will be withdrawn as a result of
the death of Antonio Cerqueira. I therefore order that the plaintiffs shall, within 30 days of the
release of these reasons, deliver to all parties proof of withdrawal of the appeal, failing which
this action shall be stayed until the appeal is withdrawn.
(e) the claim against the Crown
[24]

The plaintiffs make a variety of complaints against the Crown, including that:
(a) the Crown is in breach of contract under s. 3(3) of the LTCA;
(b) the Crown breached a common law duty of care for failing to respect and promote
the client Bill of Rights in s. 3(1) of the LTCA;
(c) the Minister of Health and Long Term care has funded and approved agencies that
do not operate in compliance with the Bill of Rights;
(d) the Minister breached s. 53 of the LTCA by failing to exercise his/her powers;
(e) the Crown is vicariously liable for the negligent acts and omissions of the other
defendants.

[25] I have summarized above the purposes and effect of the LTCA insofar as it is relevant to
this action. I accept the submission of counsel on behalf of the Crown that there are no facts
pleaded that establish that the Crown was a service provider to Mr. Cerqueira. Nor are there any
facts pleaded to establish that there was a contract between the Crown and the plaintiffs. I also
accept the submission that there are no facts pleaded, as against the Crown, that would constitute
a breach of the client Bill of Rights for which the Crown would be liable.
[26] I also accept the submission that there is no basis on which it could be found that the
Crown is vicariously liable for the actions of the other defendants. Those parties are not servants
or agents of the Crown.
[27] Finally, I also accept the submission that the pleading discloses no cause of action against
the Crown for negligence in relation to the LTCA because the Crown owes no private law duty to
the plaintiffs in relation to its duties under that statute: Anns v. Merton London Borough Counsel,
[1978] A.C. 728 (H.L.); Cooper v. Hobart, [2001] 3 S.C.R. 537. The duties owed by the Minister
are public duties, owed to the public as a whole, and do not give rise to private law duties.
[28]

For these reasons, the claim against the Crown shall be struck.

(f)

limitation period arguments
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January 19, 2009, Helen Cerqueira commenced an appeal to the Board concerning the care
provided to Antonio Cerqueira.
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(a) K & S provided services between October 3, 2006 and October 19, 2006;
(b) Extendicare provided services from December 2, 2004 to September 22, 2006;
(c) Nightingale provided services at various times commencing July 12, 2002 and
up to December 13, 2002 and for a further time between November 21, 2006 to
June 8, 2007;
(d) VHA provided services between January 20, 2003 and November 26, 2004;
(e) Paramed provided services between December 2, 2004 and September 22,
2006;
(f) Circle of Home Care Services provided services between July 18, 2007 and
January 11, 2008 and between January 14, 2008 and January 17, 2008; and
(g) Revera provided services from June 24, 2008 and July 18, 2008.
[30] The defendants acknowledge that, while a party must normally plead a limitation period
by way of defence before bringing a motion to strike under rule 21, there is an exception to this
requirement where it is plain and obvious that no additional facts could be asserted to show that
the limitation period has not expired. In that regard, the defendants rely on the decision of the
Court of Appeal in Beardsley v. Ontario (2001), 57 O.R. (3d) 1 at para. 21:
The motion to strike based on the expiry of a limitation period could only
be made pursuant to rule 21.01(1)(a), which provides that a party may
move for the determination of a question of law "raised by a pleading".
The expiry of a limitation period does not render a cause of action a
nullity; rather, it is a defence and must be pleaded. Although we agree
that it would be unduly technical to require delivery of a statement of
defence in circumstances where it is plain and obvious from a review of a
statement of claim that no additional facts could be asserted that would
alter the conclusion that a limitation period had expired, a plain reading
of the rule requires that the limitation period be pleaded in all other cases.
See Pollakis v. Corner (1975), 9 O.R. (2d) 691 (H.C.J.).
[31] It is important, however, to consider what the Court of Appeal stated in the immediately
following paragraph, para. 22:
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[29] A number of the defendants have moved to dismiss the action on the basis that the
limitation period has expired. The action was commenced on March 27, 2009, which is more
than two years after the last date on which some of the defendants provided services to the
plaintiffs. The statement of claim sets out the dates on which the parties provided services:

Plaintiffs would be deprived of the opportunity to place a complete
factual context before the court if limitation defences were determined,
on a routine basis, without being pleaded. Adherence to rules that ensure
procedural fairness is an integral component of an appearance of justice.
The appearance of justice takes on an even greater significance where
claims are made against those who administer the law. The limitation
defence to the claims for false arrest, false imprisonment and negligence
should not therefore be determined, without being pleaded, and the
pleadings being completed. That portion of the order that dismisses the
claims for false arrest, false imprisonment and negligence will
accordingly be set aside. [Emphasis added]
[32] In that case, the motion judge had struck the claims for false imprisonment, false arrest
and negligence based on the expiry of the six-month limitation period. The Court of Appeal
reversed.
[33] Procedural fairness must be an over-riding consideration in this case, having regard in
particular to the vulnerability of Antonio Cerqueira and Delfina Cerqueira.
[34] Section 7(1) of the Limitations Act, 2002, S.C. 2002, c. 24, Sched. B, provides that the
limitation period does not run during any time in which the person with the claim “is incapable
of commencing a proceeding in respect of the claim because of his or her physical, mental or
psychological condition” and is not represented by a litigation guardian. The pleading describes
Mr. Cerqueira as an “85-year old stroke survivor who resides in his own home in the City of
Toronto … He is wheelchair bound, incontinent and dependent for feeding, bathing, dressing,
transfers, mobility and all personal care.” At least one defendant has asserted that this pleading
establishes that Mr. Cerqueira lacked capacity and that a litigation guardian would have had to be
appointed on his behalf, had he survived. Ms. Delfina Cerqueira is 70 years old and apparently
speaks little English.
[35] I am not satisfied that “no additional facts could be asserted that would alter the
conclusion that a limitation period had expired”, to adopt the language of the Court of Appeal in
Beardsley v. Ontario, above.
[36] The defendants’ submissions on this issue may prove to be well-founded. In my view,
however, the plaintiffs should be given the opportunity to redraft the pleading, to consider what
parties should be properly before the court and to respond to any limitations defences properly
raised by the defendants in their statements of defence.
(g)

class action claim

[37] In the course of submissions I expressed concern to Helen Cerqueira about whether this
action is properly framed as a class proceeding. No class is identified in the statement of claim.
The claims advanced appear to be purely individual ones on behalf of the named plaintiffs. The
statement of claim does not refer to a claim being advanced on behalf of members of a class.
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[38] If Ms. Cerqueira seeks to act in a representative capacity on behalf of the class, she must
be represented by counsel: rule 15.01(1). This appears to be the basis on which a previous order
of the court was made on October 2, 2009, requiring Ms. Cerqueira to appoint counsel.
Compliance with that order has been waived, pending the disposition of other issues relating to
the pleading.
[39] I therefore order that, within sixty days of this date Ms. Cerqueira shall serve and file a
notice of appointment of solicitor and shall serve and file an amended statement of claim in
compliance with the Class Proceedings Act, 1992, as well as a notice of motion for certification
of this action as a class proceeding, pursuant to s. 5 of that Act, failing which all claims referring
to that statute shall be struck.
(h)

claims based on the Charter

[40] The defendants say that the Charter does not apply to the relationship between the
plaintiffs and the private defendants and individuals. I accept this submission. The Charter has
no application to private litigation: Dolphin Delivery Ltd. v. R.W.D.S.C., 1986 CarswellBC 411
(S.C.C.); Grant v. Crane Construction Corp., 1986 CarswellBC 128.
[41]
The Charter applies only to government action and cannot be used to found an action
against a corporation or private individual. The fact that the organization or corporation is
receiving state funding is not sufficient to make that party subject to the Charter: Daishawa Inc.
v. Friends of the Lubicon, 1996 CarswellOnt 1620 (Div. Ct.). There are no pleadings of facts
that would make the Charter applicable to the defendants. The pleadings of the Charter will
therefore be struck.
(i)

appointment of personal representative for Antonio Cerqueira

[42] Helen Cerqueira has confirmed that her mother, Delfina Cerqueira, has applied for a
Certificate of Appointment as Estate Trustee of her late husband and has tendered evidence that
an application has been filed. Pursuant to rule 9.03, no further steps shall be taken in this action
until such appointment and upon such appointment the title of proceeding shall be amended to
read “Antonio Cerqueira, by his Estate Trustee Delfina Cerqueira, Delfina Cerqueira, and Helen
Cerqueira” and the Order to Continue, dated February 2, 2010, shall be amended accordingly. If
such amendment has not been made within 90 days, any party may move, on notice, to dismiss
the action.
(j)

Other issues relating to the pleading

[43] Apart from the foregoing defects, the statement of claim offends many of the principles
of pleadings that I set out earlier in these reasons. One of the fundamental deficiencies is that the
statement of claim fails to set out material facts that support the causes of action and damages
alleged. It states broad conclusions without referring to the underlying facts. These
shortcomings make it impossible for the defendants to know the case they have to meet.
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[45] Other allegations in the statement of claim are “scandalous”, in the sense referred to
earlier in these reasons. They are unconnected to any proper cause of action and are the
equivalent of name-calling.
[46] There are no facts whatsoever pleaded in support the allegations of fraud and conspiracy:
see rule 25.06(8). The pleadings in an action for conspiracy must include, with clarity and
precision, particulars of: (a) the parties and their relationship; (b) an agreement to conspire; (c)
the precise purpose or objects of the alleged conspiracy; (d) the overt acts which are alleged to
have been done by each of the conspirators; and (e) the injury and particulars of the special
damage suffered by the plaintiffs by reason of the conspiracy: Normart Management Ltd. v. West
Hill Redevelopment Co. (1998), 37 O.R. (3d) 97 (C.A.), at 104; D.G. Jewelry Inc. v. Cyberdiam
Canada Ltd., [2002] O.J. No. 1465 (S.C.J.) at para. 32. The pleading fails to identify these
allegations with particulars.
[47] There is no pleading of the specific allegedly fraudulent acts and the pleading of fraud
has been jumbled together with other causes of action.
[48] My conclusions on specific paragraphs of the statement of claim are set out in the table
below. As noted, certain paragraphs in the statement of claim will be struck, with leave to
amend. I see no reason to require the plaintiffs to commence a new action, as was suggested by
counsel for the Extendicare defendants.

Paragraph in
Statement of
claim

Contents

To be amended on receipt of Certificate
of Appointment of Delfina Cerqueira as
Estate Trustee of Antonio Cerqueira as
follows: “Antonio Cerqueira, by his
Estate Trustee Delfina Cerqueira,
Delfina Cerqueira, and Helen
Cerqueira, Plaintiffs”

Title of
Proceedings

2&7

Disposition and brief reasons

Class action pleading

To be struck unless notice of
appointment of solicitor and motion for
certification filed within 60 days
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[44] It is also impermissible for the plaintiffs to lump the defendants together with broad
allegations. Each defendant is entitled to know the specific complaints made against it and is
entitled to particulars of the acts or omissions which are claimed to support the cause of action.

3

Request for names and addresses of
health care workers

Struck – not a proper pleading.
Information can be obtained on
discovery.

4&5

Request for production of
information concerning
qualifications of individual
defendants and other workers as well
as policies, guidelines.

Struck – not a proper pleading.
Information can be obtained on
discovery.

6

Request for reviews during lifetime
of Antonio Cerqueira

Struck – inapplicable in view of death
of Antonio Cerqueira

8, 9 , 10

Request particulars of allegations
made by health care workers and
other events resulting in termination
of services

Struck – information can be obtained
on discovery.

11

The Plaintiffs further claim a
declaration from each of the
defendants B and C that they grossly,
negligently and fraudulently
breached the contract and owed a
common law duty of care and
fiduciary duty to provide, coordinate,
monitor, review and implement the
safe delivery of appropriate quality
health care services regardless of
age, diagnosis or income and be
accountable for said services from
the beginning.

Struck, with leave to amend. The
pleading of “grossly” adds nothing to
the claim in negligence. There is no
pleading of material facts in support of
the claims for fraud or breach of
fiduciary duty. To the extent the
plaintiffs wish to assert claims for
breach of contract or negligence,
material facts with respect to the duties,
the breaches and the damages must be
set forth.

12

The Plaintiffs further claim a
declaration from each of the
Defendants C and D that they were
negligent, owed a common law duty
of care and fiduciary duty to the
Plaintiffs to professionally assess the
client, home and workers for the
purpose of recommending and
ensuring the Plaintiffs’ present and
continued health and safety needs
and services.

Struck, with leave to amend. See
comments on paragraph 11, above.
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13-44

Background information concerning
the parties

These pleadings are not attacked and
will stand

45-59

Additional background information
including complaints made by
plaintiffs

These pleadings are not attacked and
will stand

60-66

Breach of contract and breach of
Long-Term Care Act

Struck, with leave to amend. There is
no cause of action for breach of a
statute. If the plaintiffs allege breach of
contract or breach of a duty of care,
they must plead material facts.

67

The Plaintiffs say that the
Defendants B, C and D were in gross
negligent breach of their duty of care
to the Plaintiffs in that they had full
knowledge and ought to have known
that the client is, due to his medical
condition and needs, unable to
properly care for his own personal
safety and in the circumstances to
take all reasonable steps to ensure
and prevent any harm. Defendants B,
C and D deliberately, negligently and
fraudulently failed to (A) respect and
represent the Plaintiffs (b)
communicate, assess the client for
services and develop a plan of
service that could be performed by
the workers; (c) adequately address,
monitor, evaluate and act promptly
and diligently upon complaints,
safety concerns and accidents; (d)
conduct themselves with
competence, honesty, integrity and
concern for the health, safety and
well-being of the Plaintiffs.

Struck with leave to amend. The
pleading of “gross negligence” adds
nothing to the cause of action. There
are no material facts pleaded in relation
to the claim of fraud. Particulars are
required as to the acts or omissions of
each service provider and the damages
suffered by the plaintiffs.

68

Pleading of nuisance

Struck – there are no facts pleaded that
could support a claim in nuisance.

69

Pleading of fiduciary duty

Struck – there are no facts pleaded that
support a pleading of fiduciary duty.
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70-74

Pleading that defendants placed
workers with the knowledge that
services could not be provided
without requiring the assistance of
the caregivers

Struck, with leave to amend – the
pleading is unintelligible. It is
impossible to understand the real nature
of the plaintiffs’ complaint and to
connect it to a particular cause of action
and a particular actionable injury to one
or more plaintiffs.

75

Claim for breach of “worker
qualifications”

Struck – there is no cause of action for
breach of worker qualifications

76-80

Infringement of Charter of Rights
and Freedoms

Struck. The Charter is not applicable to
private litigation. Paragraphs 90(a)(viii)
and 93(G) will also be struck.

81-84

Conspiracy to injure and
permanently terminate services

Struck – not a proper pleading of
conspiracy. No particulars pleaded.
Paragraph 90(c)(vii) will also be struck.

85 & 86

Liability of defendants B, C and D

These pleadings are not attacked and
will stand.

87-89

Liability of the Crown

For reasons set out, the claim against
the Crown is dismissed.

90-92

Particulars of alleged negligent acts
and omissions of B, C and D
defendants

Struck, with leave to amend.

90(c)(i) and
91(a)(i)

Claim for negligent
misrepresentation

Struck – there is no pleading of the
particulars of the alleged negligent
misrepresentation

93

Impact on plaintiffs – damages
sustained by plaintiffs – paras. 93(a)(d), (h), (l)-(p).

Struck, with leave to amend – these
pleadings including claims for matters
not compensable at law, including
claims for emotional upset, loss of the
right to information and truth, loss of
credibility, loss of faith, loss of dignity
and respect, marginalization.

94

Claim for punitive, aggravated and
exemplary damages

The pleading will stand

Additional
pleadings in

There are frequent pleadings of bare
allegations, unsupported by material

Struck, with leave to amend. These are
bare allegations that are made only for
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paras. 67, 72,
73, 74, 79, 90,
91

(k)

facts, concerning the conduct of the
defendants, for example, allegations
of “gross”, “harsh”, “abuse of
power”, “bad faith”, “undue
hardship”.

the purpose of colour or to cast the
defendants in a bad light. These
allegations should not appear in the
amended pleading unless supported by
material facts.

relief sought by the plaintiffs

[49] The plaintiffs have brought a motion, unsupported by affidavit evidence, requesting the
following relief:
(a) an order requiring the defendant Circle of Home Care Services
(Toronto) to release the names and addresses for services of the sixteen
workers who reported abuse or threats;
(b) an order directing TC-CCAC to release its laws and policies;
(c) an order directing the Board to render a decision;
(d) an order granting leave to the plaintiff to amend the title of
proceedings to:
i. add the name of the Estate Trustee;
ii. add the names of the sixteen workers referred to in (a), above;
iii. add West Park Healthcare Centre and Toronto Western Hospital as
defendants;
iv. amend the name of the defendant Nightingale Health Care;
(e) an order granting leave to amend the pleading to
i. claim a civil and public interest remedy under the Human Rights
Code; and
ii. add pleadings up to the date of death
(f) in the alternative, an order requiring the defendants to deliver
statements of defence.
[50]

My disposition of the plaintiff’s motion, using the same lettering, is as follows:
(a) The names of workers, who were witnesses, may be obtained on
discovery. If the plaintiffs really wish to add these workers as defendants,
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(b) I am not satisfied that the plaintiffs require the by-laws and policies of
TC-CCAC at this time and any relevant documentation can be obtained
on discovery;
(c) The plaintiffs have undertaken to withdraw their appeal to the Board;
(d) The amendment of the title of proceeding:
i. The name of the estate trustee may be added on receipt of a
Certificate of Appointment, as set out above;
ii. The plaintiffs assert that “to falsely accuse the plaintiffs and cause
the termination of services is a threat, fraud, elder abuse and a
criminal offence. These workers have a right, duty and
responsibility to actively participate and take their proper place in
these proceedings.” These statements are tied to complaints in
para. 48 of the statement of claim to the effect that “during a sixmonth period, all sixteen personal support workers sent by Circle
of Home Care Services (Toronto) do not want to return because of
the verbal abuse and threats [presumably by the plaintiffs]”. The
pleading continues, in para. 52, that at a later date TC-CCAC
changed its charge of verbal abuse and threats to “[an assertion
that]’“workers exhibited a pattern of ‘burnout’ attributable to the
fact that they were responding to constant and continual direction
given by Helen Cerqueira about the details and preferences of care
and … TC-CCAC recognizes the need for giving service providers
the autonomy in providing care.” I am not satisfied that the alleged
actions of the health care workers are actionable, at least as
presently pleaded. If services were improperly terminated as a
result of the actions of servants of the health care providers, the
plaintiffs have their remedies against the providers.
iii. There is no evidence before me that the plaintiffs have any claim
against West Park Healthcare Centre and Toronto Western
Hospital;
iv. I am not satisfied, on the evidence, that it is necessary to amend
the name of Nightingale Health Care and counsel for Nightingale
indicates that the corporation’s insurer will respond to the claim.
The request to amend is dismissed, without prejudice to the right of
the plaintiffs to re-apply if there are not satisfied with the
information and undertaking provided by Nightingale.
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i. The plaintiffs claim that they have been advised to amend the
claim to claim a civil remedy pursuant to s. 46.1 the Human Rights
Code, R.S.O. 1990, c. H. 19. That section requires the claimant to
establish the infringement of a right under Part I of the Human
Rights Code, including the right to equal treatment with respect to
services, goods and facilities, without discrimination because of
race, ancestry, place of origin, colour, ethnic origin, citizenship,
creed, sex, sexual orientation, age, marital status, family status or
disability (s. 1). There is no specific allegation to this effect in the
statement of claim and no complaint that the plaintiffs were
discriminated against based on any of these grounds. Nevertheless,
if the plaintiffs wish to amend the statement of claim to claim such
relief, with appropriate pleadings of fact, they may have leave to do
so.
ii. The pleading may be amended to reflect any events between the
date of the statement of claim and the death of Antonio Cerqueira.
(f) The defendants will not be required to deliver statements of defence
until thirty days after compliance by the plaintiffs with the terms of this
order and the delivery of a fresh as amended statement of claim, subject
to any motions the defendants may bring on receipt of same.
(l)

conclusions

[51] For these reasons, and as summarized above, the identified paragraphs of the statement of
claim are struck, with leave to amend. The claim against Her Majesty the Queen in Right of
Ontario is struck.
[52] The motion by some of the defendants to strike the statement of claim as being timebarred is dismissed, without prejudice to the right of any defendant to bring a motion for
summary judgment after delivery of a statement of defence.
[53] I suggest that in drafting the new pleading Helen Cerqueira, or plaintiffs’ counsel, may
wish to give careful consideration to whether it is really necessary to include a large number of
individual and corporate defendants where one or more of the defendants will be liable for the
actions of others. The joinder of multiple defendants, while permissible in appropriate cases, may
serve to increase the complexity, and hence the costs of this action.
[54] It seems to be acknowledged that the plaintiffs may be able to plead proper causes of
action based in contract or negligence. Without deciding whether the plaintiffs are confined to
those causes of action, I will note that a proper pleading for breach of contract must set out the
events or circumstances giving rise to the contract, the material terms of the contract, and the acts
or omissions that constitute a breach of the contract and must give particulars of the damages

2010 ONSC 3954 (CanLII)

(e) Other amendments:

Page: 20

(m)

costs

[55] The defendants each ask for costs in the amount of $1,000, inclusive of G.S.T. and
disbursements, including the costs of the attendance today, for a total of $6,000.
[56] The pleading is lengthy and complicated. The motion took about half a day to argue.
Each party delivered a factum and there were several books of authorities. Although the
defendants were not successful on all aspects of their motions, their attack on the pleading was
justified and was substantially successful. I am satisfied that the costs claimed are fair and very
reasonable. I grant the Crown its costs of the motion and the action fixed at $1,000. Counsel for
K & S Temporary Medical Services Inc. and Extendicare (Canada) Inc. undertook the principal
submissions on behalf of the defendants and those parties shall have their costs fixed at $1,000 in
total.
[57] All other defendants shall have their costs fixed at $750, all inclusive. The costs of all
defendants shall be paid within thirty days.

__________________________
G.R. Strathy J.
DATE:

July 14, 2010
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suffered, and by whom, as a result of the breach of the contract. A proper pleading of negligence
must identify and give particulars of the circumstances giving rise to a duty of care, the nature of
the duty, the events that amount to a breach of duty and particulars of the damages suffered, and
by whom, as a result of the alleged negligence.

TAB 3

Lysko v. Braley et al.

79 O.R. (3d) 721
[2006] O.J. No. 1137
Docket: C42807

Court of Appeal for Ontario,
Laskin, Rosenberg and LaForme JJ.A.
April 13, 2006

Civil procedure -- Pleadings -- Statement of claim -Statement of claim including evidence and irrelevant material
and lacking precision to point that defendants were hindered in
developing responsive pleading -- Appropriate remedy to strike
statement of claim in its entirety and grant plaintiff leave to
deliver fresh statement of claim.
Torts -- Breach of confidence -- Plaintiff alleging that
defendants breached promise that pre-employment negotiations
would be kept confidential and not disclosed to his thenemployer -- Plaintiff not pleading facts that showed that he
suffered compensable detriment as result of alleged breaches
-- Motions judge correctly striking out cause of action for
breach of confidence.
Torts -- Defamation -- Pleadings -- Plaintiff not permitted
to plead that defendants were member of class and that
unidentified member of that class made defamatory statements
-- Defamation may not be pleaded against unidentified source
-- Rule 5.02(2)(c) not assisting plaintiff as that rule deals
with joinder of parties and not pleading -- Plaintiff not
required to set out exact words complained of where allegations
of defamation are pleaded with sufficient particularity to
enable defendants to understand whether words alleged are
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[Indexed as: Lysko v. Braley]

Torts -- Injurious falsehood -- Pleadings -- Plaintiff
pleading that injurious statements were made by unidentified
source who was one or more of four named defendants -- Failure
to identify source fatal to pleading -- Plaintiff also failing
to particularize actual damages suffered -- Claim struck out.
Torts -- Intentional interference with contractual relations
-- Pleadings -- Claim of interference with contractual
relations properly struck out as against individual defendants
where plaintiff was unable to identify particular defendant or
defendants who committed alleged unlawful acts -- Claim
properly struck as against corporate defendants as they were
contracting parties and could not be liable for intentional
interference with that contract.
Torts -- Negligent misrepresentation -- Motion judge erring
in striking out claim of negligent misrepresentation on basis
of deficiencies in pleading -- Elements of negligent
misrepresentation adequately pleaded -- Trial judge erring in
holding that alleged omissions by defendants during preemployment negotiations with plaintiff could not be basis
for claim of negligent misrepresentation -- Failure to divulge
highly relevant information in context where positive
representations are made may be pertinent consideration in
determining whether misrepresentation was made negligently -Plaintiff's allegations of negligent misrepresentation and
breach of contract inconsistent only to extent that plaintiff
had alleged that he would not have taken job in absence of
misrepresentations -- Plaintiff also alleging that he would
[page722] have sought different employment terms
-- Appropriate remedy to permit plaintiff to amend statement of
claim.
The plaintiff was hired by the Canadian Football League to be
the League's Commissioner for a term of three years. Before the
end of that term, he was dismissed. He brought an action for
damages for breach of confidence, negligent misrepresentation,
breach of contract and wrongful dismissal, defamation,
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defamatory and to enter any defences -- Rules of Civil
Procedure, R.R.O. 1990, Reg. 194, rule 5.02(2)(c).

Held, the appeal should be allowed in part.
The appeal raised two distinct types of issues. The first was
whether the motions judge was right to strike out the various
parts of the pleading for failing to disclose causes of action.
The second set of issues concerned compliance with Rule 25 of
the Rules of Civil Procedure. The motions judge was correct in
concluding that the statement of claim offended the
requirements of rule 25.06(1), which requires that the pleading
contain a "concise statement of the material facts on which the
party relies for the claim or defence, but not the evidence by
which those facts are to be proved". Rule 25.06(8) requires
that where fraud, misrepresentation or malice are alleged, the
pleading must contain full particulars. The statement of claim
included a plethora of both evidence and irrelevant material
and failed to be concise to the point that the defendants were
hindered in developing a responsive pleading. Despite the
ultimate conclusion that certain of the causes of action were
to go forward, the appropriate remedy was to strike the
pleading in its entirety and grant the plaintiff leave to
deliver a fresh statement of claim.
The plaintiff's claim of breach of confidence rested on his
allegations that, while the CFL was wooing him away from his
then-employer, the CFL promised that all discussions and
negotiations would be held in strict confidence so as not to
jeopardize his relationship with that employer, and that one of
the individual defendants contacted his employer and others,
whose identity was unknown, and leaked to the media that an
agreement in principle had been reached. The plaintiff was
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injurious falsehood and interference with contractual
relations. The defendants were the incorporated football clubs
that make up the CFL and individuals associated with the CFL
and the member clubs. The various corporate and individual
defendants brought motions either to strike out the entire
claim or to strike out some causes of action. The motions judge
allowed some of the actions to proceed but in the end struck
out most of the claims and required the plaintiff to file an
amended statement of claim for those that remained. The
plaintiff appealed.

The plaintiff alleged that before he accepted the job as
Commissioner, the CFL made representations to him concerning
the profitability of the League. He also alleged
misrepresentation by omission on the basis that he had a
reasonable expectation that certain information would be
communicated to him. An action in tort lies for alleged
negligent misrepresentation made in the course of a hiring
interview by the representative of the employer to the
prospective employee. The elements of the tort are: there must
be a duty of care based on a "special relationship" between the
representor and the representee; the representation in question
must be untrue, inaccurate or misleading; the representor must
have acted negligently in making the misrepresentation; the
representee must have relied, in a [page723] reasonable manner,
on the negligent misrepresentation; and the reliance must have
been detrimental to the representee in the sense that damages
resulted.
The motions judge found that the pleadings of negligent
misrepresentation were deficient for several reasons. Relying
on the principle that it is not sufficient to simply lump a
number of the defendants together in one paragraph of the
pleading and say that they all made material representations,
she found the statement of claim deficient as against four of
the individual defendants because it did not specify who made
the representations and because the appellant pleaded that the
CFL's Search Committee "included" those four persons and thus
it was possible that the committee included other individuals.
The motions judge erred in principle in applying a highly
technical approach to this part of the pleading, especially to
the use of the word "included". Moreover, the pleading was
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required to show some detriment or loss as a result of the
alleged breaches. He failed to plead facts that showed a
compensable detriment. While he alleged that the breach of
confidence caused him considerable personal anguish,
humiliation and embarrassment, the pleadings failed to disclose
the kind of emotional or psychological distress that would
result from the disclosure of intimate information. The motions
judge correctly struck out the cause of action for breach of
confidence.

The motions judge struck out the negligent misrepresentation
claim against JT (the acting Commissioner at the time of the
pre-employment negotiations) because there were no facts
pleaded that would place the plaintiff and JT in a special
relationship. It was apparent from the statement of claim that
JT was not simply the person whose job the plaintiff was
seeking. As the chairman of the CFL's Board of Governors, the
plaintiff's proposed employer, JT fell within the category of
persons in a special relationship with the plaintiff. In cases
of alleged pre-employment negligent misrepresentations, a
special relationship exists between the prospective employer
through its representatives and the proposed employee so as to
give rise to a duty of care. The motions judge struck out the
paragraphs of the statement of claim alleging
misrepresentations by omission because the claim did not set
out: from whom the plaintiff expected to receive the
information; the facts and circumstances upon which the
plaintiff formed the expectation; the facts and circumstances
that made the expectation a reasonable one; and that the
information was within the knowledge of the defendants. She
erred in that conclusion. The statement of claim adequately set
out the required facts. She also erred in finding that the
alleged omissions could not be the basis for a claim of
negligent misrepresentation. This was not a case where no
representations were made. To the contrary, the plaintiff made
allegations of express positive misrepresentations of the
financial state of the League. A failure to divulge highly
relevant information may be a pertinent consideration in
determining whether a misrepresentation was negligently made.
Finally, the motions judge held that the plaintiff had
pleaded inconsistent causes of action by claiming damages for
both negligent misrepresentation and breach of contract. She
held that in accordance with rule 25.06(4), the causes of
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reasonably open to the interpretation that by using the word
"included", the plaintiff was in fact describing the entire
membership of the Search Committee. Finally, if there was a
defect, the remedy was not to strike out the plea but merely to
require an amendment or the delivery of particulars, provided
the pleading otherwise discloses a reasonable cause of action.

The motions judge struck out many of the defamation claims
because the plaintiff was unable to identify who allegedly made
the defamatory statement. The plaintiff alleged that certain
defamatory remarks were made by "one or more" of the four
Governors who were in favour of terminating his employment. The
motions judge correctly held that it is not sufficient to plead
that the defendant is a member of a class, however defined, and
that an unidentified member of the class committed a tort
against the plaintiff. Defamation may not be pleaded against an
unidentified source. Rule 5.02(2)(c) of the Rules of Civil
Procedure, which provides that two or more persons may be
joined as defendants where there is doubt as to the person or
persons from whom the plaintiff is entitled to relief, was of
no assistance to the plaintiff as that rule applies to joinder
of parties, not pleading.
The motions judge struck out many of the defamation
allegations because they failed to set out the words complained
of. The strict rules requiring that the exact words be pleaded
no longer represents the law in Ontario. It is sufficient if
the words are set out with reasonable certainty. The test is
whether it is sufficiently clear to enable the defendant to
plead to it. In this case, the words in the impugned paragraphs
were pleaded with sufficient particularity to enable the
defendants to understand whether the words alleged were
defamatory and to enter any defences.
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action should have been pleaded in the alternative. Actions in
contract and tort may be concurrently pursued unless the
parties by a valid contractual provision indicate that they
intended otherwise. There was nothing in the statement of claim
to indicate that the claim for negligent misrepresentation was
precluded by any terms of the contract. The plaintiff pleaded
that had he known the true state of affairs, he would either
not have entered into the contract or would have sought
different terms. The allegations of negligent misrepresentation
and breach of contract were inconsistent only to the extent
that the plaintiff had alleged that he would not have taken the
job. The appropriate remedy was to permit him to amend the
statement of claim in order to remedy that defect. [page724]

The claim of defamation was also made against "the CFL, as
employer". Pleading that the CFL, as employer, was liable for
the defamation was not sufficient. A principal can be liable
for defamatory comments by its agent if the agent was acting
within the scope of the agency at the time of the publication.
Similarly, an employer can be vicariously liable for the
defamatory expression of an employee acting within the scope of
his employment. Alternatively, a corporation may be liable for
publication by its operating mind. In this case, there was no
allegation that the words complained of were published or
authorized to be published by the corporate defendants. Any
liability attaching to them had to arise vicariously in
connection with the actions of the individual defendants. The
plaintiff failed to set out facts which would serve as a
sufficient foundation upon which liability could attach to the
corporate defendants for the acts of the individual defendants.
The defamation claims against the corporate defendants were
properly struck out.
The claim of injurious falsehood was founded on allegedly
false statements made by an Unidentified Source, comprised of
one or more of four of the individual defendants. The failure
to identify the source was fatal to the pleading. Moreover, in
an action for injurious falsehood, the plaintiff must plead and
prove that the words were false, that they were actuated by
malice and that the plaintiff suffered special damages. While
the plaintiff claimed for special damages for injurious
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The trial judge struck out a particular allegation because it
was not capable of a defamatory meaning. She was of the view
that the passage could only have a defamatory meaning as a true
innuendo, and found that the plaintiff had not pleaded the
facts giving rise to the words being understood to have the
meaning in the innuendo pleaded. While the determination of
whether the words pleaded are capable of bearing the defamatory
meaning is a question of law, in order to strike the claim, it
must be plain and obvious that the claim cannot succeed. In
this case, it was not plain and obvious. The impugned words
might be reasonably capable of the plain and ordinary meaning
pleaded. Such a finding did not depend on a pleading of a true
innuendo.

The claim for interference with contractual relations was
also based on an allegation of wrongdoing by an Unidentified
Source. The claim was correctly struck out against the
individual defendants on the basis of the failure to identify
the [page725] defendant. This is an intentional tort, and the
pleadings must contain several elements, including an
intentional act on the part of the defendant to cause a breach
of contract and wrongful interference on the part of the
defendant. For the reasons stated above, rule 5.02(2)(c) was of
no assistance to the plaintiff. As against the corporate
defendants, the motions judge correctly found that, as they
were collectively the contracting party, while they could
breach the contract, they could not be said to have interfered
with it. Moreover, the plaintiff had not pleaded any facts that
would make the corporate defendants liable for the acts of the
Unidentified Source. The claim was properly struck out as
against the corporate defendants.
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falsehood, he had not particularized the actual damages. The
motion judge was correct in striking out the claims for
injurious falsehood.
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The judgment of the court was delivered by
ROSENBERG J.A.:-[1] In October 2000, the Canadian Football League hired the
appellant, Michael Lysko, to be the League's Commissioner. His
contract with the CFL was to be for three years. However, in
March 2002, approximately halfway through the term, the
[page727] appellant was dismissed. While the appellant
continued to receive his salary, car allowance and medical
benefits for the balance of the three-year term, he was
dissatisfied with the manner in which his employment was
terminated and the statements allegedly made by persons
associated with the CFL about his management of the League.
Accordingly, he launched an action claiming almost $19 million
in damages. The various corporate and individual defendants
brought motions either to strike out the entire claim or at
least some of the causes of action. Low J., in reasons reported
at [2004] O.J. No. 4727, 39 C.C.E.L. (3d) 282 (S.C.J.), allowed
some of the actions to proceed but in the end she struck out
most of the claims and required the appellant to file an
amended statement of claim for those that remained.
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APPEAL from the order of Low J., [2004] O.J. No. 4727, 39
C.C.E.L. (3d) 282 (S.C.J.) striking out a statement of claim.

The corporate defendants: Negligent misrepresentation including
misrepresentation by omission.
Lyle Bauer: Defamation paras. 152(e) and 153(j).
David Braley: Negligent misrepresentation including
misrepresentation by omission.
Sherwood Schwarz: Defamation paras. 153(b) and (d).
John Tory: Negligent misrepresentation in paras. 44 and 46 (but
not misrepresentation by omission).
David Macdonald: Negligent misrepresentation including
misrepresentation by omission.
Hugh Campbell: Negligent misrepresentation including
misrepresentation by omission.
Bob Ellard: Negligent misrepresentation including
misrepresentation by omission.
I would dismiss the appeal as against David Asper, Robert
Wetenhall and George Grant. While Sig Gutsche is referred to as
a respondent, [page728] the motions judge did not strike the
only paragraphs of the statement of claim that relate to him
and there was no cross-appeal.
The Facts
(1) Introduction
[3] On a motion to strike a claim as disclosing no cause of
action, "the court must accept the facts alleged ... as
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[2] While I agree with the motions judge that the appellant
should be required to serve a new statement of claim, I would
allow the appeal in part and allow the following claims to
proceed, in addition to those that the motions judge would
permit to proceed:

(2) The parties
(a) The plaintiff
[4] When he was hired by the CFL, Michael Lysko was an
executive with The GEM Group, a marketing company. Lysko was
based in Chicago and states that he was earning US$150,000
annually with periodic bonuses. He focused on sports teams and
sporting events. He says he was lured away from this lucrative
and satisfying career with The Gem Group by the CFL.
(b) The defendants
[5] The CFL is an unincorporated association. Lysko has,
therefore, claimed against the incorporated football clubs that
make up the CFL. The actions against the Hamilton and Toronto
clubs have been stayed by receivership orders. He has also
brought an action against individuals associated with the
League and the member football clubs. A Board of Governors
comprised of governors and alternate governors governs the CFL.
Many of Lysko's complaints concern the activities of the Search
Committee, which was set up by the Board of Governors to find a
new Commissioner, and which ultimately recommended that he be
hired.
[6] Below is a brief description of the various defendants
and their relationship to each other:
-- B.C. Lions Football Club Inc., Vancouver Football Operations
Ltd., 431966 B.C. Ltd. ("B.C. Lions")
-- David Braley, Governor and member of the Search
Committee, became Chair of the Board of Governors
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proven unless they are patently ridiculous or incapable of
proof, and must read the statement of claim generously with
allowance for inadequacies due to drafting deficiencies" (Nash
v. Ontario (1995), 27 O.R. (3d) 1, [1995] O.J. No. 4043 (C.A.),
at p. 6 O.R.). The facts set out below are accordingly taken
from the statement of claim. The defendants did not file
statements of defence and no discoveries have taken place.

[page729]

-- David Macdonald, Governor and member of the Search
Committee
-- George Grant, alternate Governor
-- Edmonton Eskimo Football Club ("Edmonton Eskimos")
-- Hugh Campbell, Governor and member of the Search
Committee
-- Saskatchewan Roughriders Football Club ("Saskatchewan
Roughriders")
-- Bob Ellard, Governor and chair of the Search Committee
-- Argos N.S. Corporation, Toronto Argonauts Holding Inc.
("Toronto Argonauts" (action stayed))
-- Sherwood Schwarz, described in the claim as Toronto
Argonaut owner
-- Calgary Stampeder Football Club Ltd. ("Calgary Stampeders")
-- Sig Gutsche, described in the claim as "owner"
-- Montreal Alouettes (1997) Limited partnership, 9032-9756
Quebec Inc. ("Montreal Alouettes")
-- Robert Wetenhall, Governor
-- 1493044 Ontario Limited ("Ottawa Renegades")
-- Winnipeg Blue Bombers Football Club ("Winnipeg Blue
Bombers")
-- David Asper, Governor and became vice-chair of the Board
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-- 1097694 Ontario Limited ("Hamilton Tiger Cats" (action
stayed))

of Governors
-- Lyle Bauer, President and C.E.O.

-- John Tory: Chairman of the Board of Governors and acting
Commissioner in 2000
-- Jeffrey Giles: CFL Chief Operating Officer (all the
claims against Giles were struck out by the motions
judge and the appellant has not appealed that part of
her ruling) [page730]
(c) Others involved in the action but not defendants
[7] The names of many other persons come up in the pleadings.
Thus, reference is made to employees of tmp Worldwide, an
executive recruitment firm retained by the CFL to assist in the
search for a commissioner to replace John Tory. The claim also
refers to The GEM Group, Lysko's former employer, and to
Christopher Lang and Rick Jones, the Chairman and C.E.O. of The
GEM Group, respectively. The claim also refers to many members
of the media who were said to have been the recipients of
defamatory and false statements by the individual defendants.
Analysis
(1) Introduction
[8] This appeal raises two distinct types of issues. The
first is whether the motions judge was right to strike out the
various parts of the pleading for failing to disclose causes of
action. Rule 21.01(1)(b) of the Rules of Civil Procedure,
R.R.O. 1990, Reg. 194, provides that a party may move "to
strike out a pleading on the ground that it discloses no
reasonable cause of action". Wilson J. sets out the test
relating to rule 21.01(1)(b) in Hunt v. Carey Canada Inc.,
[1990] 2 S.C.R. 959, [1990] S.C.J. No. 93, at p. 980 S.C.R.,
considering rule 19(24)(a) of the British Columbia Rules of
Court, the equivalent of Ontario's rule 21.01(1)(b):
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-- CFL Management

[9] As Iacobucci J. said in Odhavji Estate v. Woodhouse,
[2003] 3 S.C.R. 263, [2003] S.C.J. No. 74, at para. 15, the
test is a stringent one:
The facts are to be taken as pleaded. When so taken, the
question that must then be determined is whether there [sic]
it is "plain and obvious" that the action must fail. It is
only if the statement of claim is certain to fail because it
contains a "radical defect" that the plaintiff should be
driven from the judgment.
[10] I will deal with each of the causes of action below in
accordance with this test.
[11] The second set of issues concerns compliance with Rule
25. While I have reached a different conclusion from the
motions judge [page731] with respect to some of the causes of
action, I agree with her conclusion that the statement of claim
offends the requirements of rule 25.06(1). Rule 25.06(1)
requires that the pleading contain a "concise statement of the
material facts on which the party relies for the claim or
defence, but not the evidence by which those facts are to be
proved". Rule 25.06(8) provides that where fraud,
misrepresentation or malice are alleged, the pleading must
contain full particulars. The motions judge found that many of
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[A]ssuming that the facts as stated in the statement of claim
can be proved, is it "plain and obvious" that the plaintiff's
statement of claim discloses no reasonable cause of action?
As in England, if there is a chance that the plaintiff might
succeed, then the plaintiff should not be "driven from the
judgment seat". Neither the length and complexity of the
issues, the novelty of the cause of action, nor the potential
for the defendant to present a strong defence should prevent
the plaintiff from proceeding with his or her case. Only if
the action is certain to fail because it contains a radical
defect ranking with the others listed in Rule 19(24) of the
British Columbia Rules of Court should the relevant portions
of a plaintiff's statement of claim be struck out under Rule
19(24)(a).

[12] I will deal with each of the causes of action by setting
out the nature of the claim, the reasons for decision by the
motions judge followed by reasons in respect of that claim.
(2) Breach of confidence (paras. 23 to 33 of the claim;
paras. 58 to 60 and 62 of the reasons for judgment)
(a) The claim
[13] Lysko alleges that the "CFL" promised that all
discussions and negotiations would be held in strict confidence
so as not to jeopardize his relationship with The GEM Group.
Lysko does not identify who in the CFL made this promise. He
alleges that George Grant contacted his employer, Christopher
Lang, asking for Lang's opinion of Lysko and disclosing that
the CFL was negotiating with him. Lysko learned of this
conversation on October 26, 2000 while negotiating with the
"CFL Board of Governors" in Toronto. Grant was not alleged
to have been a member of the Search Committee and was an
Alternate Governor. Lysko alleges that the CFL is responsible
for Grant's actions which severely damaged his position with
The GEM Group.
[14] Lysko further alleges that it was a condition of the
negotiations that if an agreement was made with the CFL, his
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the paragraphs of the statement of claim offended rule 25.06.
Therefore, she struck them out under rule 25.11. Under rule
25.11, the court may strike out or expunge all or part of a
pleading on three grounds: (1) the pleading may prejudice or
delay the fair trial of the action; (2) the pleading is
scandalous, frivolous or vexatious; or (3) the pleading is an
abuse of the process of the court. I agree with the motions
judge's statement at para. 63 that the statement of claim
"includes a plethora both of evidence and of irrelevant
material and fails to be concise to the point that the
defendants are hindered in developing a responsive pleading".
Thus, I agree with the motions judge that although certain of
the causes of action are to go forward, the appropriate remedy
is to strike the pleading in its entirety and grant the
appellant leave to deliver a fresh statement of claim.

[15] Lysko claims general, special, aggravated and punitive
damages from Tory, Giles, Grant and the CFL corporate
defendants in the amount of $200,000, for these breaches of
confidence.
(b) The reasons of the motions judge
[16] The motions judge held that since Lysko obtained the job
of Commissioner and did not plead any loss or damage, the cause
of action of breach of confidence was not made out. The motions
judge also struck out a large number of paragraphs of the
claim, including paras. 23 to 33 for being scandalous,
vexatious and an abuse of process, contrary to rule 25.06. The
motions judge was of the view that Lysko's claim was really for
wrongful dismissal as against the corporate defendants and for
defamation as against some of the individual defendants.
(c) Analysis
[17] A claim for breach of confidence requires proof of three
elements:
(1) that the information conveyed was confidential,
(2) that the information was conveyed in confidence, and
(3) that the confidential information was misused by the party
to whom it was communicated to the detriment of the
confider.
See Lac Minerals Ltd. v. International Corona Resources Ltd.,
[1989] 2 S.C.R. 574, [1989] S.C.J. No. 83, at pp. 635-39
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hiring would not be made public until he could speak to his
former employer. "[E]ither, Giles, Tory or a member of the
Board of [page732] Governors, whose identity is unknown",
leaked "to the media" that an agreement in principle had been
reached on October 26, 2000. This breach of confidence is
alleged to have caused Lysko "considerable personal anguish,
humiliation and embarrassment" and ended his relationship with
Rick Jones, C.E.O. of The GEM Group.

[18] In Cadbury, Binnie J. suggests that the court has a very
broad range of remedies for breach of confidence. For example,
at para. 24, he interpreted the result in Lac Minerals as
confirming "jurisdiction in the courts in a breach of
confidence action to grant a remedy dictated by the facts of
the case rather than strict jurisdictional or doctrinal
considerations". He also appeared to approve of a very broad
definition of detriment at paras. 52-53: [page733]
La Forest J. said in Lac Minerals that if the plaintiff is
able to establish that the defendant made an unauthorized use
of the information to the detriment of the party
communicating it, the cause of action is complete (at pp.
635-36 and 657; see also ICAM Technologies Corp. v. EBCO
Industries Ltd. (1991), 36 C.P.R. (3d) 504 (B.C.S.C.),
affirmed (1993), 52 C.P.R. (3d) 61 (B.C.C.A.), per Toy J.A.,
at pp. 63-64; Ontex Resources Ltd. v. Metalore Resources Ltd.
(1993), 13 O.R. (3d) 229, 103 D.L.R. (4th) 158 (C.A.); 655
Developments Ltd. v. Chester Dawe Ltd. (1992), 42 C.P.R. (3d)
500 (Nfld. S.C.).
The issue of detriment arises in this case because the
trial judge made a specific finding that the respondents had
not suffered financial loss, yet she proceeded to find
liability and award damages "in the interest of fairness".
While La Forest J. in Lac Minerals considered detriment to be
an essential element of the breach of confidence action
(Sopinka J. did not express a view on this point in his
discussion of the applicable principles), it is clear that La
Forest J. regarded detriment as a broad concept, large enough
for example to include the emotional or psychological
distress that would result from the disclosure of intimate
information (see, e.g., Argyll (Duchess) v. Argyll (Duke),
[1967] Ch. 302. In the Spycatcher case, supra, Lord Keith
of Kinkel observed, at p. 256, that in some circumstances the
disclosure itself might be sufficient without more to
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S.C.R.; Cadbury Schweppes Inc. v. FBI Foods Ltd., [1999] 1
S.C.R. 142, [1999] S.C.J. No. 6, at paras. 52-54; and Ontex
Resources Ltd. v. Metalore Resources Ltd. (1993), 13 O.R. (3d)
229, [1993] O.J. No. 1236, at pp. 259-60 O.R.

So I would think it a sufficient detriment to the confider
that information given in confidence is to be disclosed to
persons whom he would prefer not to know of it, even though
the disclosure would not be harmful to him in any positive
way.
(Emphasis added)
[19] In this case, the appellant seeks a monetary remedy for
the two breaches of confidence. However, he must be able to
show some detriment or loss as a result of those breaches. As
broad as the concept of detriment may be, in my view the
appellant has not pleaded facts that show a compensable
detriment. The bald allegation that Grant's contacting Lang,
the Chairman of The GEM Group, severely damaged the appellant's
position with The GEM Group, without any facts to show any loss
or detriment, is not sufficient.
[20] The appellant alleges that the breach of confidence
caused him "considerable personal anguish, humiliation and
embarrassment" apparently because he lost the personal
relationship with Jones, C.E.O. of The GEM Group. As the
motions judge pointed out, however, the appellant obtained the
employment he was seeking, despite the alleged breach of
confidence. He does not plead any facts to show any other kind
of detriment flowing from the breach of confidence, such as
loss of bargaining advantage, that is compensable in law. The
pleading also fails to disclose the kind of emotional or
psychological distress that would result from the disclosure of
intimate information referred to in Cadbury. I agree with the
motions judge that on this ground alone, the cause of action
for breach of confidence must be struck out. That said, I
should not be taken as holding that the appellant pleaded the
[page734] other requirements for breach of confidence, such
as the requirement that the party to whom it was communicated
misused the confidential information.
(3) Negligent misrepresentation (paras. 34 to 85 of the
claim; paras. 43 to 57 and para. 62 of the reasons for
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constitute detriment:

judgment)

[21] Lysko alleges that before he accepted the job as
Commissioner, the CFL made representations to him concerning
the profitability of the League. He alleges that "the Search
Committee members" made representations about the League's
profits and revenues. He alleges that he met with John Tory.
During that meeting, he alleges Tory represented that the
League office was making annual distributions to the member
clubs and that the League's financial position had
significantly improved since the mid-90s. Lysko alleges that
all of these representations were untrue. According to Lysko,
had he known the truth, he would not have taken the job or
would have insisted upon "very different terms of employment
and a longer term of employment". He says that "The CFL, as
employer, is liable for the misrepresentations ... and for
the damages caused to the Plaintiff." He alleges that the
persons who made the misrepresentations knew or ought to have
known of the falsity of the statements and that Lysko would
rely upon them. He claims that the people who made the
statements were negligent in failing to inform themselves of
the truth or, alternatively, in failing to communicate the
truth to Lysko.
[22] Lysko also alleges misrepresentation by omission on the
basis that he had a reasonable expectation that certain
information would be communicated to him. He names "the CFL as
employer, the members of the Search Committee, Tory and Giles"
as being liable for these misrepresentations by omission. Later
in the claim he also names the Board of Governors, the CFL
corporate defendants, Tory and Giles (the "misrepresentors")
for another series of omissions. In general, these omissions
concern certain financial arrangements and difficulties
experienced by the League.
[23] Lysko alleges that Tory and Giles provided inaccurate
financial information to the Board of Governors in the form of
various reports, financial statements and other communications.
He claims that the Board of Governors knew or ought to have
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(a) The claim

[24] Lysko claims $4.5 million in general, special,
aggravated and punitive damages for negligent misrepresentation
from the CFL corporate defendants; from Braley, Macdonald,
Campbell and Ellard (members of the Search Committee); and from
Tory and Giles.
(b) The reasons of the motions judge
[25] The motions judge struck out paras. 34 to 38 of the
statement of claim, providing background information regarding
the decision to hire a new commissioner, for failing to allege
material facts. She struck out para. 40 concerning the
representation about league profits because it was unclear who
made the representation, and the CFL, as an unincorporated
body, could not make actionable representations. She struck out
paras. 41 and 43 concerning representations by the Search
Committee because Lysko does not say which individual made the
misrepresentations. She struck out paras. 44 to 48 concerning
representations by Tory because there were no facts pleaded
that showed Tory was in a special relationship with Lysko.
[26] The motions judge also struck out paras. 49 to 70
concerning the misrepresentations by omission. She struck out
the misrepresentations as against Tory because there was no
allegation of any special relationship. She also held this
claim was insufficient as against the other defendants because
there was no allegation as to from whom Lysko expected to
receive the information, no facts and circumstances upon which
Lysko formed that expectation, no facts and circumstances that
made the expectation a reasonable one or that the information
was within the defendants' knowledge. She struck out the
paragraphs relating to alleged misrepresentations to the Board
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known that the financial information from Giles was incorrect
and misleading. He says that Tory, Giles and "the CFL Board of
Governors" should have foreseen that he would rely on financial
information provided to him in deciding whether or not to
accept the position of Commissioner. Lysko does not, however,
indicate [page735] what reports, financial statements and other
communications made to the Board of Governors, if any, were
given to him while he was considering taking the job.

[27] Further, the motions judge held that these allegations
of pre-contractual misrepresentations were inconsistent with
other parts of his claim and, therefore, should have been
pleaded in the alternative in accordance with rule 25.06(4). In
other words, in the negligent misrepresentation part of the
claim, Lysko sought damages because he would have negotiated a
different contract. However, in other parts of the claim he
sought to enforce the contract, especially those parts of the
claim relating to the performance bonuses, to which I will
refer below.
[28] Finally, the motions judge struck out paras. 34 to 85 as
being scandalous, frivolous, vexatious and an abuse of process.
[page736]
(c) Analysis
(i) Introduction
[29] The part of the pleading concerning negligent precontractual misrepresentations raises several different
issues. An action in tort lies for alleged negligent
misrepresentations made in the course of a hiring interview by
the representative of the employer to the prospective employee:
Queen v. Cognos Inc., [1993] 1 S.C.R. 87, [1993] S.C.J. No. 3,
at pp. 109 and 112 S.C.R. The elements of the tort are
summarized at p. 110 S.C.R. of Cognos as follows:
(1) there must be a duty of care based on a "special
relationship" between the representor and the
representee;
(2) the representation in question must be untrue,
inaccurate, or misleading;
(3) the representor must have acted negligently in making
said misrepresentation;
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of Governors by Tory and Giles because there was no allegation
of these misrepresentations being made to Lysko.

(4) the representee must have relied, in a reasonable
manner, on said negligent misrepresentation; and

[30] The issues in this case not only concern the elements of
the tort but the manner in which those elements must be
pleaded. In Lana International Ltd. v. Menasco Aerospace Ltd.
(1996), 28 O.R. (3d) 343, [1996] O.J. No. 1448 (Gen. Div.),
at p. 350 O.R., Greer J. adopted the following requirements for
pleading negligent misrepresentation from Rahn v. McNeill,
[1987] B.C.J. No. 2337, 19 B.C.L.R. (2d) 384 (S.C.), at p.
392 B.C.L.R.:
The pleading, even of innocent misrepresentation, must set
out with careful particularity the elements of the
misrepresentation relied upon, that is:
1. the alleged misrepresentation itself,
2. when, where, how, by whom and to whom it was made,
3. its falsity,
4. the inducement,
5. the intention that the plaintiff should rely upon it,
6. the alteration by the plaintiff of his or her position
relying on the misrepresentation,
7. the resulting loss or damage to the plaintiff.
[31] I will now turn to the defects found by the motions
judge. [page737]
(ii) Failing to identify the person making the
representations
[32] The motions judge found the statement of claim deficient
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(5) the reliance must have been detrimental to the
representee in the sense that damages resulted.

[33] It is important to identify the nature of the
representations made in order to decide whether the motions
judge properly applied this statement from Lana International.
In short, the allegation is that the Search Committee
misrepresented the financial state of the League and, in
particular, the size of annual distributions to its member
football clubs. The appellant has identified the date (October
17, 2000) and place (Sheraton Airport Hotel in Toronto) where
the representations were made. He identifies the individuals
with whom he met, not only Braley, Macdonald, Campbell and
Ellard, but named senior executives from tmp Worldwide,
described in the statement of claim as the CFL's agent. The
appellant states that the Search Committee, whose membership he
has identified, made the impugned representations. This
statement must be taken as true, that is that all members of
the committee made the representations. If, as alleged by the
appellant in this case, all of the members of the Search
Committee at the meeting made the representations, it is not
improper to place them together in the same paragraph.
[34] The motions judge erred in principle in applying a
highly technical approach to this part of the pleading,
especially to the use of the word "included". First, if there
were other members of the Search Committee, they are not
alleged to have been at the meeting. The appellant has
identified the members of the Search Committee at the October
17, 2000 meeting and they are the only individuals sued for
negligent misrepresentation. Second, in my view, the pleading
is reasonably open to the interpretation that by using the word
"included" the appellant was in fact describing the entire
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as against Braley, Macdonald, Campbell and Ellard because it
did not specify who made the representations and because the
appellant pleaded that the Search Committee "included" these
four persons and thus it was possible that the committee
included other individuals. The motions judge relied upon Lana
International, supra, and particularly for the statement at p.
351 O.R. of that case that, "It is not sufficient to simply
lump a number of the defendants together in one paragraph of
the pleading and say that they all made material
misrepresentations and innuendos."

[35] In my view, this claim is different from the claim in
Lana International where it was unclear which of the various
defendants, some of whom were corporations, made the
misrepresentations. In Lana International, some of the
corporations stood in different relationships to the plaintiff
and one of the individuals, Cybulski, occupied different
positions in relation to two of the corporations. In any event,
if there is a deficiency, the appropriate remedy is to allow
for an amendment or require delivery of particulars.
(iii) The claim against John Tory
[36] The motions judge struck the negligent misrepresentation
claim against Tory because there were no facts pleaded that
would place the appellant and Tory in a special relationship.
She characterized the relationship at para. 49 as, "One is
simply a candidate for the other's job." This is not an
accurate description of Tory's relationship with the appellant.
It is important to set out the relevant portion of para. 44 of
the statement of claim:
At the request of tmp and Ellard, Lysko also agreed to meet
with Tory, who was not officially involved with the search
for a new commissioner but was at the time the acting
commissioner and Chairman of the CFL Board of Governors.
[37] The claim had earlier identified tmp as the CFL's agent
and Ellard as the chair of the Search Committee. The paragraph
goes on to identify the specific representation made by Tory
concerning the distributions made to the clubs. It is apparent
that Tory was not simply the person whose job the appellant was
seeking. In my view, he fell within the category of persons in
a special relationship with the appellant. He was the chairman
of the CFL's Board of Governors, the appellant's proposed
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membership of the Search Committee. Finally, if there is a
defect, the remedy is not to strike out the plea but merely to
require an amendment or the delivery of particulars, provided
the pleading otherwise discloses a reasonable cause of action.
That was the remedy adopted by Greer J. in Lana International,
supra. [page738]

[38] The appellant should provide particulars of the express
misrepresentations, including whether they were oral or in
writing or both.
(iv) Misrepresentation by omission
[39] The motions judge struck out paras. 49 to 70, which
allege misrepresentations by omission because the claim does
not set out: [page739]
(1) from whom the appellant expected to receive the
information;
(2) the facts and circumstances upon which the plaintiff formed
the expectation;
(3) the facts and circumstances that made the expectation a
reasonable one; and
(4) that the information was within the knowledge of the
defendants (para. 52).
[40] In para. 49 of the statement of claim, the appellant
says that the CFL as employer, the members of the Search
Committee, Tory and Giles [See Note 1 at the end of the
document] are liable to him for having made misrepresentations
by omission. In para. 50, the appellant states that "these
individuals" failed to discharge a duty to communicate important
information to him. In para. 53 and following, he alleges that
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employer. It seems to me that given the Supreme Court's
decision in Cognos, supra, at p. 117 S.C.R., it cannot be
doubted that in cases of alleged pre-employment negligent
misrepresentations, a special relationship exists between the
prospective employer through its representatives and the
proposed employee so as to give rise to a duty of care. The
occasion of the meeting between the appellant and Tory was not
an idle meet and greet. It is reasonable to assume that the tmp
personnel and Ellard arranged the meeting so that Tory could
confirm the representations made by the members of the Search
Committee.

[41] The motions judge also erred in holding that the
appellant failed to set out the facts and circumstances upon
which he formed the expectation. In para. 51, the appellant
alleges that he "specifically invited the Search Committee to
tell him what he needed to know about taking the position of
commissioner". While I think it can be inferred that this
request took place on October 17, 2000, the appropriate remedy
for the defect is to order particulars be delivered. Since
there are no facts alleged against Tory in this regard,
however, the claim against Tory for misrepresentation by
omission must be struck.
[42] The motions judge erred in holding that the claim fails
to state the facts and circumstances that made the expectation
a reasonable one. Paragraph 43 of the statement of claim states
that the "Search Committee members stressed to Lysko that the
distribution to the member football clubs of league office
profits was central to what the Board expected of the new
commissioner". In paras. 77 to 85, the appellant gives further
particulars as to the importance [page740] he placed on the
representations concerning the financial information. The
majority of the alleged omissions relate to the ability of the
League office to generate the profits that would be necessary
to maintain the distributions. While it would have been
preferable for the statement of claim to make the link between
para. 43 and the alleged omissions, to highlight the
reasonableness of the expectation, and to state the allegations
in paras. 77 to 85, in a more concise manner, these defects can
be cured by an amendment.
[43] Finally, the motions judge erred in holding that the
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the "Board of Governors, the CFL Corporate Defendants, Tory and
Giles (the "misrepresentors") failed to advise him of various
pieces of information. He previously identified the Search
Committee as empowered by the Board of Governors to hire a new
commissioner. This sufficiently identifies the Search Committee
as agent of the CFL corporate defendants. Thus, contrary to the
holding by the motions judge, he has identified the persons from
whom he expected to receive the information, namely the Search
Committee members and Tory and Giles.

[44] The motions judge also held at para. 55 of her reasons
that the alleged omissions could not be the basis for a claim
of negligent misrepresentation. She distinguished Cognos,
supra, from the claims made by the appellant in these terms:
In my view, there is a significant difference between
making no representation, which is the complaint in this
pleading, and making a representation or set of
representations that reasonably leads or is calculated to
mislead the recipient of the information to an inference
which is not true. The latter is what occurred in Queen v.
Cognos.
[45] In my view, the motions judge has misapprehended the
allegations in the statement of claim. This is not a case where
no representations were made. To the contrary, the appellant
has made allegations of express positive misrepresentations of
the financial state of the League. The alleged
misrepresentation by omission should be understood in that
context and, as such, fall within Cognos, at p. 123 S.C.R.:
In reality, the trial judge did not impose a duty to make
full disclosure on the respondent and its representative. He
simply imposed a duty of care, the respect of which required,
among other things and in the circumstances of this case,
that the appellant be given highly relevant information about
the nature and existence of the employment opportunity for
which he had applied.
There are many reported cases in which a failure to divulge
highly relevant information is a pertinent consideration in
determining whether a misrepresentation was negligently made.
(Citations omitted)
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claim fails to state that the information was within the
knowledge of the defendants. The members of the Search
Committee are all identified as members of the Board of
Governors. In para. 50, the appellant alleges that information
"was known to these individuals".

[46] Finally, at para. 57, the motions judge held that the
appellant had pleaded inconsistent causes of action by claiming
damages for both negligent misrepresentation and breach of
contract. She held that in accordance with rule 25.06(4), the
causes of [page741] action should have been pleaded in the
alternative. The motions judge relied upon the decision of
Swinton J. in Foodcor Services Corp. v. Seven-Up Canada Inc.,
[1998] O.J. No. 2576 (Gen. Div.). Swinton J. held as follows
at para. 43:
The claim of misrepresentation in paragraphs 128 and 134 is
inconsistent with the thrust of the breach of contract and
wrongful dismissal claims. Here, it is alleged that if the
plaintiffs had been aware of the untruth of various
statements, they would not have entered into the sales
agreement. Yet they are seeking to enforce that agreement
elsewhere in the pleadings. They also rely elsewhere on some
or all of these representations to found a collateral
contract with Seven-Up. Rule 25.06(4) requires that
inconsistent pleadings be made in the alternative.
[47] However, there is an important difference between this
case and Foodcor. The appellant does not simply say that he
would not have entered into the contract but for the
misrepresentations. Rather, at paras. 46 and 83 he alleges that
had he known the true state of affairs, he would either not
have entered into the contract or sought different terms. In BG
Checo International Ltd. v. British Columbia Hydro and Power
Authority, [1993] 1 S.C.R. 12, [1993] S.C.J. No. 1, at p. 30
S.C.R., the court held that "actions in contract and tort may
be concurrently pursued unless the parties by a valid
contractual provision indicate that they intended otherwise".
See also Cognos, supra, at pp. 110-15 S.C.R. Based on the
statement of claim, there is nothing to indicate that the tort
for negligent misrepresentation was precluded by any terms of
the contract. The allegations of negligent misrepresentation
and breach of contract are inconsistent only to the extent that
the appellant has alleged that he would not have taken the job.
The appropriate remedy is to permit the appellant to amend the

2006 CanLII 11846 (ON CA)

(v) Failing to plead in the alternative

statement [of] claim in order to remedy that defect and bring
the claim into line with rule 25.06(4).

[48] The motion judge did not deal specifically with the
pleading of negligent misrepresentation as against the
corporate defendants. It may be that because she struck out the
claim against the individuals, it followed that the corporate
defendants could not be liable. Also at para. 47 of her
reasons, she notes that para. 40 of the claim alleges that "the
CFL, an unincorporated entity, represented that the league was
generating a profit." Since an unincorporated entity can only
speak through natural persons, and since those persons were not
identified, she held that the paragraph must be struck out. I
agree with the motions judge that this paragraph of the
pleading is defective.
[49] However, other parts of the pleading allege, in effect,
that the Search Committee was acting as agent for the corporate
[page742] defendants. For example, para. 42 of the statement
of claim states that, "[t]he Search Committee was empowered by
the Board of Governors to hire a new CFL commissioner". In
para. 46, the appellant has also expressly pleaded that, "[t]he
CFL, as employer, is liable for the misrepresentations
described above and for the damages caused to the Plaintiff."
The misrepresentations referred to in para. 46 are positive
misrepresentations, not the misrepresentations by omission. In
paras. 7 and 13 of the statement of claim, the appellant
describes the CFL corporate defendants as comprising the CFL.
To be consistent with the obligation to read the statement of
claim generously with allowance for inadequacies due to
drafting deficiencies, the term CFL in the claim must be read
in that manner. In this context, the term "CFL" can be taken to
refer to the corporate defendants. The fresh amended statement
of claim should, however, make this clear.
[50] In respect of the misrepresentations by omission, the
appellant alleges in para. 78 that:
The misrepresentations, as described, were untrue, inaccurate
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(vi) Liability of the corporate defendants

[51] While I think it likely that the appellant intended that
"CFL" in this context also referred to the corporate
defendants, this allegation is defective in failing to
expressly allege that the corporate defendants are liable for
the misrepresentations by omission allegedly made by the
members of the Search Committee. In my view, this omission is a
mere drafting deficiency that can be cured by an amendment. The
earlier parts of the claim make it clear that the appellant
holds the corporate defendants liable for the
misrepresentations by the members of the Search Committee.
[52] To conclude, the corporate defendants would be liable
for the misrepresentations allegedly made by their agents, the
individual members of the Search Committee and by Tory. See
Cognos, supra, at pp. 110 and 115 S.C.R.
(vii) Miscellaneous paragraphs of the statement of
claim
[53] The motions judge struck out various parts of the
statement of claim because they were irrelevant or otherwise
breached rule 25.06. For example, she struck out paras. 34 to
38 because they do not allege material facts but only evidence.
I do not agree. Those paragraphs identify Tory, Giles, and tmp
Worldwide, their roles in the CFL and in recruiting Lysko.
These are facts necessary for the claim of negligent
misrepresentation. Paragraph 38 alleges the appellant's
knowledge of the history of the CFL and its marketplace
strengths and weaknesses. The [page743] facts in para. 38
provide context demonstrating that the appellant relied upon
the alleged misrepresentations.
[54] I agree with the motions judge that paras. 71 to 76
should be struck out. These paragraphs, concerning alleged
prior misrepresentations by Tory and Giles to the Board of
Governors, are irrelevant to any cause of action and are
properly characterized as scandalous or vexatious pleading.
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and misleading, and the CFL, Tory and Giles acted negligently
in making them.

(viii) Conclusion on negligent misrepresentation

-- The claim against Braley, Macdonald, Campbell and Ellard for
misrepresentation and misrepresentation by omission.
-- The claim against Tory for misrepresentation as set out in
paras. 44 and 46.
-- The claim against the corporate defendants for
misrepresentations by Tory and misrepresentations and
misrepresentations by omission by Braley, Macdonald,
Campbell and Ellard.
(4) Breach of contract including refusal to pay the
performance bonus and wrongful dismissal (paras. 86 to
149 and 170 to 176 of the claim, paras. 61 and 62 of
the reasons for judgment)
(a) The claim
[56] The claim for breach of contract is found in two parts
of the claim. The first part is found in paras. 86 to 149. The
notices of motion did not seek to strike out any of paras. 86
to 93. Paragraphs 94 to 98 set out the alleged results of a
forensic audit that according to Lysko, shows poor management
by Tory and Giles. Paragraphs 99 to 104 allege that the "CFL
Board of Governors and the member teams" interfered with
Lysko's performance of his contract "by defying and undermining
the authority of the league office". He alleges that these
actions compromised his ability to earn performance bonuses and
his "career expectations, thereby causing him further damage"
and "dramatically" impairing his subsequent employability.
[57] Paragraphs 105 to 109 under the heading, "Lysko's
Performance of the Employment Contract" set out in detail the
many League issues the appellant had to deal with. He alleges
that many of the decisions he had to make during his tenure
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[55] To summarize, the following claims for negligent
misrepresentation can go forward, subject to delivery of
particulars or amendment in conformity with these reasons:

[58] Paragraphs 110 to 149 fall under the heading
"Performance Bonuses". The corporate defendants sought to
strike out paras. 113 to 149. In paras. 110 and 111, Lysko
claims entitlement to the performance bonuses and denotes the
CFL's refusal to pay them. In paras. 112 to 149, he describes
at length the many things that he did as Commissioner,
presumably in support of his claim of entitlement to the
performance bonuses.
[59] Paragraphs 170 to 176 describe the dismissal, allege bad
faith, and claim damages for loss of salary, cost of living
allowance and other benefits and allowances.
[60] Lysko claims damages of $5.2 million against the
corporate defendants for breach of contract. This amount
includes their failure to pay the performance bonuses and other
forms of remuneration, aggravated damages arising out of the
manner of his dismissal and bad faith.
(b) The reasons of the motions judge
[61] The motions judge struck out paras. 94 to 104 and paras.
113 to 149 under rule 25.11, presumably as being scandalous,
frivolous, vexatious or an abuse of process. She reasoned at
para. 65 of her decision that the case was "primarily a
wrongful dismissal action wherein the main point of contention
is the discretionary bonus". While it was open to Lysko to
plead that claim, the criteria for earning the bonus, and that
he fulfilled the criteria, the statement of claim was really a
"billboard for his accomplishments" or "an apologia for the
shortcomings in his performance" (para. 65). The motions judge
held that it was open to Lysko to claim for aggravated damages
pursuant to Wallace v. United Grain Growers Ltd., [1997] 3
S.C.R. 701, [1997] S.C.J. No. 94, but he had to do so in a
concise fashion, alleging the aggravating factors. As pleaded,
the claim was "monstrously unwieldy and does not coherently set
out the case the defendants have to meet" (para. 66).
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"would often conflict with the personal agendas of various
individual Governors". [page744]

(c) Analysis
[63] The statement of claim is so long and unwieldy, it is
difficult to understand the nature of the appellant's claim for
breach of contract, who he claims against and what his real
complaint is on the appeal. The appellant's principal concern
seems to be that by striking out [page745] paras. 99 to 104,
the motions judge deprived him of his claim for an unpaid
signing bonus. If that was the intention from the pleadings in
paras. 99 to 104, it is completely obscure. I would grant the
appellant leave to amend to concisely plead against the
corporate defendants only, the claim for breach of contract
including failure to pay the signing bonus. I agree entirely
with the motions judge that paras. 94 to 98, which refer to the
forensic audit, should be struck out as they are scandalous and
vexatious.
[64] With respect to the balance of the claim for breach of
contract, namely, wrongful dismissal and Wallace damages, that
claim must be amended as ordered by the motions judge to comply
with rule 25.06.
(5) Defamation (paras. 150 to 153 and 154 to 165 of the
claim, paras. 8 to 12, 17 to 42 and 62 of the reasons
for judgment)
(a) Introduction
[65] There are several claims for defamation that fall into
different categories. Lysko has divided the claims into two
separate groups, namely, paras. 150 to 153 and 154 to 165. The
latter group of defamatory comments are set out under a heading
that includes allegations of "Injurious Falsehood, Contractual
Interference, Further Defamation". However, in para. 153(k)
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[62] The motions judge struck out the claim in its entirety
with leave to deliver a fresh statement of claim in accordance
with her reasons. The formal order gives Lysko leave to bring a
fresh amended statement of claim against the corporate
defendants "for wrongful dismissal and any alleged failure to
pay a discretionary bonus".

[66] While the motions judge struck out the entire claim, she
gave Lysko leave to file a fresh statement of claim including
claims for defamation against three of the individual
defendants: Asper, Gutsche and Schwarz. I will deal with the
allegations and then the motions judge's decision in relation
to each individual defendant.
[67] The motions judge struck out paras. 150 and 154 to 169
as being frivolous, vexatious and an abuse of process. She also
held that paras. 154 to 157 are not facts material to any of
the causes of action, were at best evidence, and should be
struck. These paragraphs describe some of the activities
leading up to Lysko's dismissal.
(b) David Asper
[68] Paragraphs 152(a) and (c) concern statements made by
Asper to named members of the media. The paragraphs set out the
exact words. The motions judge gave leave to amend to set out
the extrinsic facts in support of the plea of a true innuendo.
[69] Paragraph 153(e) sets out that on or about March 13,
2002 "a representative of the Winnipeg Blue Bombers, identity
unknown, [page746] but believed to be Asper or Bauer" falsely
stated to members of the media, including a named member of the
media, that disbursements to the teams would be down from what
Lysko had promised. The motions judge struck out this paragraph
because it did not identify the speaker nor did it set out the
words complained of.
[70] Paragraphs 153(g) and (h) allege that Asper and Bauer
made false statements to members of the Canadian media,
including a named journalist, concerning distributions to the
Blue Bombers by the League office. The motions judge struck
these paragraphs out because they did not set out the words
complained of.
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Lysko refers to statements made in paras. 154 to 165. Then, in
paras. 166 to 169 are a number of allegations under the heading
"Defamation Claims Generally". I will review all of the
defamation claims in this part.

(c) Sig Gutsche
[72] Paragraphs 152(b) and (d) allege that Gutsche stated to
members of the media, including named journalists, specific
words said to be defamatory. While the motions judge struck out
the statement of claim, she gave the appellant leave to bring a
fresh amended statement of claim against Gutsche limited to
these paragraphs. Therefore, there is no issue with respect to
Mr. Gutsche on this appeal.
(d) Lyle Bauer
[73] Paragraph 152(e) alleges that on November 21, 2001,
Bauer spoke to members of the media, including a named
journalist, and "compared Lysko to the notoriously evil
fictional character, Lord Voldemort". The claim alleged this
was defamatory [page747] since the plain and ordinary meaning
of the words was that Lysko was evil. The motions judge struck
out this plea because it does not set out the words alleged to
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[71] Paragraph 153(k) alleges that some time shortly before
March 12, "one or more of the Governors, believed to be either
Asper, Bauer, Braley, Schwartz, or the Defendant Robert
Wetenhall, who was governor on behalf of the Montreal
Alouettes, communicated false information to the media about
Lysko's performance, as further described below under the
heading of injurious falsehood". This allegation, therefore,
leads the reader to look to paras. 154 to 165. In paras. 158
and 159, Lysko has coined the phrase "the Unidentified Source"
to refer to Braley, Asper, Schwartz and Wetenhall and he
alleges that they disseminated false information to the media,
particularly, to two broadcast journalists. In para. 161, Lysko
lists the falsehoods complained of, however, no specific words
are set out. For example, para. 161(n) states "Lysko was
responsible for fiscal malfeasance and incompetence." The
motions judge struck out paras. 153(k) and 154-64 on the basis
that it was not sufficient to plead that the defendant is a
member of a class and that an unidentified member of the class
committed a tort. She also held that these paragraphs do not
set out material facts.

[74] Paragraph 153(e) sets out that on or about March 13,
2002, "a representative of the Winnipeg Blue Bombers, identity
unknown, but believed to be Asper or Bauer", falsely stated to
members of the media, including a named member of the media,
that disbursements to the teams would be down from what Lysko
had promised. The motions judge struck out this paragraph
against Bauer for the same reason she struck it out against
Asper: it did not identify the speaker nor did it set out the
words complained of.
[75] Paragraphs 153(g) and (h) allege that Asper and Bauer
made false statements to members of the Canadian media,
including a named journalist, concerning distributions to the
Blue Bombers. The motions judge struck these paragraphs out for
the same reasons she struck them out against Asper, because
they do not set out the words complained of.
[76] Paragraph 153(i) states that on a specified day Bauer
stated falsely to members of the Canadian media, including a
named journalist, that Lysko did not engage in discussions
about distribution levels. Paragraph 153(j) states that on the
same day Bauer suggested that Lysko was not honest about League
distributions. The motions judge struck out these paragraphs
because they do not set out the words complained of. Although
not mentioned by the motions judge, para. 153(j) also fails to
name the recipient of the statement.
[77] Paragraph 153(k) states that "Asper, Bauer, Braley,
Schwarz or the Defendant Robert Wetenhall" communicated false
information to the media about Lysko's performance "as further
described below". Bauer is not referred to again in the claim.
The motions judge held that the paragraph does not set out
material facts and should be struck. The appellant concedes
that Bauer should not have been included in this paragraph.
(e) Sherwood Schwarz
[78] Paragraph 153(a) alleges that Schwarz stated on March 9,
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have been published and "[i]t is not a tort to make
comparisons" (para. 27).

[79] Paragraph 153(b) sets out three allegations of
defamation. The first allegation names two journalists as
recipients of the statement by Schwarz that Lysko "disqualified
himself from being able to continue in the Office of
commissioner". The motions judge struck this plea because the
words are not capable of a defamatory meaning. The second
allegation merely says that Schwarz, "speaking to other media",
said Lysko was "off the wall". The motions judge struck this
plea because it does not name the recipient of the statement.
The third allegation states that Schwarz, "speaking to other
media", stated that Lysko had caused more harm to the CFL than
anyone else. The motions judge struck this plea because it does
not set out the words complained of or the recipient.
[80] Paragraph 153(c) sets out specific words that were said
by Schwarz to a named journalist. The formal order grants leave
to bring a fresh amended statement of claim against Schwarz
alleging the claim set out in this paragraph.
[81] Paragraph 153(d) alleges that Schwarz stated to a named
journalist on a specified day that Lysko's continuing as
Commissioner would have a horrendous effect on the CFL. It goes
on to state that two days later, Schwarz said that Lysko was
not good for the League. The motions judge struck this
paragraph because it fails to set out any words complained of.
Although not mentioned by the motions judge, the second
allegation does not name the recipient of the statement.
[82] Schwarz is also referred to in para. 153(k) and is one
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2002 to members of the media, including a named journalist,
that Lysko was a person of questionable integrity. The
paragraph goes on to quote the actual words used. The motions
judge held that the paragraph contained the "bare bones of a
cause of action" and that any defects could be corrected
through particulars. The formal order grants leave to bring a
fresh amended statement of claim against Schwarz alleging the
claim set out in this paragraph, other than the [page748] first
sentence, which merely alleges Lysko to be a person of
questionable integrity and that the CFL had just cause to
dismiss him.

(f) George Grant
[83] Paragraph 153(f) alleges that on a particular day, Grant
publicly lent credence to defamatory statements to the media
made by other members of the Board of Governors "further
described below". The plea alleges that Grant made his
statements to a named journalist and other members of the
media. The motions judge struck this plea because it does not
set out the words complained of.
(g) Robert Wetenhall
[84] Wetenhall is referred to in para. 153(k) and is one of
the members of "the Unidentified Source" referred to in the
paragraphs under the heading "Injurious Falsehood, Contractual
[page749] Interference, Further Defamation". These pleas
against Wetenhall were struck for the same reasons the similar
pleas against Asper and Schwarz were struck.
(h) David Braley
[85] Braley is referred to in para. 153(k) and is one of the
members of "the Unidentified Source" referred to in the
paragraphs under the heading "Injurious Falsehood, Contractual
Interference, Further Defamation". These pleas against Braley
were struck for the same reasons the similar pleas against
Asper, Schwarz and Wetenhall were struck.
(i) The corporate defendants
[86] In para. 150, Lysko alleges that the "CFL, as employer,
is liable" for the defamations by the individual defendants.
The motions judge held, at para. 42 of her reasons that the
allegations of defamation against the corporate defendants must
be struck because Lysko failed to set out facts that would

2006 CanLII 11846 (ON CA)

of the members of "the Unidentified Source" referred to in the
paragraphs under the heading "Injurious Falsehood, Contractual
Interference, Further Defamation". These pleas against Schwarz
were struck for the same reasons the similar pleas against
Asper were struck.

serve as a foundation for vicarious liability for the acts of
the individuals. She also struck this paragraph as being
frivolous, vexatious and an abuse of process.

(i) Identifying the defendant
[87] This case raises an important issue for pleading
defamation claims: whether or not the plaintiff can plead that
the person who is alleged to have made the defamatory
statements is a member of a class of persons who may have made
the statements. This case also raises the application of rule
5.02(2)(c), which allows a plaintiff to join two or more
persons as defendants where "there is a doubt as to the person
or persons from whom the plaintiff ... is entitled to
relief". The motions judge struck out many of the defamation
claims because the appellant was unable to identify who
allegedly made the defamatory statements.
[88] For example, the motions judge struck out paras. 158 to
164 of the statement of claim. The appellant alleged that the
defamatory remarks were made by "one or more" of the four
Governors who were in favour of terminating his employment.
These four were Braley, Asper, Schwartz and Wetenhall and are
referred to in this part of the claim as "the Unidentified
Source". The appellant alleges that the Unidentified Source
disseminated false information to two broadcast journalists.
The dates and occasions when these falsehoods were stated are
not identified nor are the exact words set out. [page750]
[89] The motions judge held
sufficient to plead that the
however defined, and that an
committed a tort against the

at para. 10 that, "it is not
defendant is a member of a class,
unidentified member of the class
plaintiff".

[90] Publication by the defendant is an essential element of
a defamation action and any person who participates in the
publication of the defamatory expression in furtherance of a
common design will be liable to the plaintiff. See Botiuk v.
Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3, [1995]
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(j) Analysis

[91] Both courts and leading authors on the law of defamation
repeatedly state that pleadings in defamation cases are more
important than in any other class of actions. The statement of
claim must contain a concise statement of the material facts. A
summary of the necessary material facts to allege a complete
cause of action for defamation is found in Patrick Milmo and
W.V.H. Rogers, ed., Gatley on Libel and Slander, 10th ed.
(London: Sweet & Maxwell, 2003) at p. 806:
These facts are the publication by the defendant, the words
published, that they were published of the claimant, (where
necessary) the facts relied on as causing them to be
understood as defamatory or as referring to the claimant and
knowledge of these facts by those to whom the words were
published, and, where the words are slander not actionable
per se, any additional facts making them actionable, such as
that they were calculated to disparage the plaintiff in an
office held by him or that they have caused special damage.
(Emphasis added)
[92] Since the appellant has not pleaded which of the members
of the Unidentified Source published the defamatory words,
there would seem to be a fatal defect in the pleading. The
appellant has offered no authority that would permit him to
plead defamation against an unidentified source. Instead, the
appellant relies upon rule 5.02(2)(c), which provides as
follows:
5.02(2) Two or more persons may be joined as defendants or
respondents where,
. . . . .
(c) there is doubt as to the person or persons from
whom the plaintiff or applicant is entitled to
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S.C.J. No. 69, at paras. 75-76. The appellant, however, does
not allege that the four members of the Unidentified Source
were acting in concert, only that they shared the common goal
of his removal as commissioner.

[93] In my view, this rule does not assist the appellant. It
is a rule regarding joinder of parties not pleading. The
appellant must still plead a prima facie case of defamation
against the defendant. While some recent decisions suggest that
the rules of pleading in defamation cases can be relaxed in
certain circumstances, those decisions [page751] still insist
that at a minimum, the pleading allege a prima facie case
against the defendant. For example, in Paquette v. Cruji
(1979), 26 O.R. (2d) 294, 103 D.L.R. (3d) 141 (H.C.J.),
Grange J. had to consider a pleading in a defamation case. He
held at p. 296 O.R. that there are "limitations to the
strictness of pleading" in defamation cases and that the courts
"have always refused to strike out a claim where the
plaintiff has revealed all the particulars in his possession
and has set forth a prima facie case in his pleading". At p.
297 O.R. he applied this rule to the case before him:
The plaintiff maintains he was slandered by the defendant
by communication to persons unknown (but associated with
particular institutions) at times unknown (though within a
specified time span). He sets forth the words used. He has
stated everything he knows. If he proves the facts pleaded he
will have established a prima facie case. The law will always
protect a defendant from a frivolous action but it should not
deprive a plaintiff of his cause of action, ostensibly valid,
where the particulars are not within his knowledge and are
well within those of the defendant.
(Emphasis added)
[94] In this case, if the appellant proves the facts pleaded,
he will not have made out a prima facie case. Proving that one
or more of a group of four people, not alleged to be acting in
concert and not alleged to otherwise to be responsible for each
other's actions, defamed the plaintiff, does not make out a
case against any of them. Absent proof of vicarious liability
or actions in concert, we do not make individuals liable for
the anonymous acts of others.
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relief[.]

-- that he is proceeding in good faith with a prima facie
case and is not on a "fishing expedition"; normally
this will require at least the pleading of a coherent
body of fact surrounding the incident such as time,
place, speaker and audience; [and]
-- that the coherent body of fact of which he does have
knowledge shows not only that there was an utterance or
writing emanating from the defendant, but also that the
emanation contained defamatory material of a defined
character of and concerning the plaintiff.
[96] As I have said, the appellant has not pleaded facts upon
which to base a prima facie case nor a coherent body of fact
showing a defamatory utterance emanating from the defendants.
The cases that have considered the matter appear to uniformly
require the plaintiff to identify the defendant alleged to have
published the defamatory comments. See for example: Cassagnol
v. Pickering Automobiles Inc., [2001] O.J. No. 4117 (S.C.J.),
at [page752] paras. 7 and 12; Craig v. Langley Citizens'
Coalition, [2003] B.C.J. No. 141, 120 A.C.W.S. (3d) 195 (S.C.),
at paras. 16-19; and Lana International, supra.
[97] Accordingly, I agree with the motions judge's decision
to strike out paras. 158 to 164. For similar reasons, para.
153(k), which alleges that "one of more of the Governors,
believed to be either Asper, Bauer, Braley, Schwarz or the
Defendant Robert Wetenhall, who was Governor on behalf of the
Montreal Alouettes, communicated false information to the media
about Lysko's performance as further described below under the
heading of injurious falsehood" must be struck out. Since these
paragraphs contain the only defamation allegations against
Wetenhall, the claim of defamation was properly struck against
him. While the paragraph also includes Bauer, no allegedly
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[95] The appellant also relied upon Magnotta Winery Ltd. v.
Ziraldo (1995), 25 O.R. (3d) 575, [1995] O.J. No. 2619 (Gen.
Div.) where Lane J. also suggested the need to relax the rules
of pleadings in defamation cases in some circumstances. Lane J.
insisted, however, that the plaintiff must show [at p. 583
O.R.]

[98] These reasons also apply to para. 153(e), which alleges
that "a representative of the Winnipeg Blue Bombers, identity
unknown, but believed to be Asper or Bauer" falsely stated to
members of the media, including a named member of the media,
that disbursements to the teams would be down from what Lysko
had promised. That paragraph was properly struck out.
(ii) Failure to allege the exact words complained of
[99] The motions judge struck out many of the defamation
allegations because they failed to set out the words complained
of. The following paragraphs (or parts of paragraphs) were
struck for this reason:
-- Paragraph 153(b) (third allegation): "Schwarz stated that
Lysko had caused more harm to the CFL than anyone else that
Schwarz had encountered."
-- Paragraph 153(d): "Schwarz stated ... that Lysko's
continuing as league commissioner would have a horrendous
effect on the CFL. Schwarz said on March 13, 2002, that
Lysko was not good for the league."
-- Paragraph 153(f): "Grant publicly lent credence to
defamatory statements made to the media by other members of
the Board of Governors, further described below."
-- Paragraph 153(g): "Asper and Bauer stated ... that their
football club, the Winnipeg Blue Bombers, received only
[page753] $650,000.00 as distribution from the league
office, thus significantly understating the distribution
level achieved by Lysko."
-- Paragraph 153(h): "... Asper and Bauer stated ... that
the Winnipeg Blue Bombers had received $930,000 in
distributions the year before, despite their knowledge, as
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defamatory statements are thereafter attributed to him and the
appellant concedes that Bauer's name should not have been
included in this paragraph. It follows that this paragraph was
properly struck out in its entirety.

-- Paragraph 153(i): "Bauer stated falsely ... that Lysko did
not engage in discussions with CFL member clubs about
distribution levels."
-- Paragraph 153(j): "Bauer suggested that Lysko was not honest
about league distributions."
[100] The difficulty faced by the appellant in this case is
that he believes defamatory comments were made about him to the
media because of what is contained in the media accounts. He
does not, however, except in some limited cases, know exactly
what the defendants said to the media.
[101] It would seem that under some of the older, stricter
authorities, these pleadings were properly struck out on the
theory that the actual words spoken are not merely evidence,
but material facts. In my view, however, the strict rules
requiring that the exact words be pleaded no longer represents
the law in this province. In the two decisions referred to
above, Paquette, supra, and Magnotta Winery, supra, Grange J.
and Lane J. respectively, have adopted a more nuanced approach,
in circumstances such as these, where the plaintiff is unable
to state the precise words with certainty. I agree with Lane
J.'s summary of the applicable principles in Magnotta Winery,
at pp. 583-84 O.R.:
On these authorities, it is open to the court in a limited
set of circumstances to permit a plaintiff to proceed with a
defamation action in spite of an inability to state with
certainty at the pleading stage the precise words published
by the defendant. The plaintiff must show:
-- that he has pleaded all of the particulars available
to him with the exercise of reasonable diligence;
-- that he is proceeding in good faith with a prima
facie case and is not on a "fishing expedition";
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revealed by Lysko's preliminary report and the Forensic
Audit, conducted in early 2001, that this figure had been
shown to be false".

-- that the coherent body of fact of which he does have
knowledge shows not only that there was an
utterance or a writing emanating from the
defendant, but also that the emanation contained
defamatory material of a defined character of and
concerning the plaintiff; [page754]
-- that the exact words are not in his knowledge, but
are known to the defendant and will become
available to be pleaded by discovery of the
defendant, production of a document or by other
defined means, pending which the plaintiff has
pleaded words consistent with the information then
at his disposal.
[102] This modern rule is summarized by Raymond E. Brown in
The Law of Defamation in Canada, 2nd ed. (looseleaf, updated
1999) (Toronto: Carswell, 1994) at 19.3(2)(a)(i):
The more modern rule is to permit a plaintiff to plead and
prove words that are substantially but not precisely the same
as those words which were spoken. It is not necessary for the
plaintiff to plead or allege verbatim the exact words; it is
sufficient if they are set out with reasonable certainty. Not
every word must be proved if the variance or omission does
not substantially alter the sense of the meaning of the words
set out in the pleading. The test is whether the claim is
sufficiently clear to enable the defendant to plead to it.
The words must be pleaded with sufficient particularity to
enable the defendant to understand whether the words have the
meaning as alleged or some other meaning, and to enter
whatever defences are appropriate in light of that meaning.
It is impossible to require absolute precision in the
pleading of oral communications; it is sufficient if there is
certainty as to what was charged. If the words proved are
substantially to the same effect as those used in the
pleading, the pleading should stand.
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normally this will require at least the pleading of
a coherent body of fact surrounding the incident
such as time, place, speaker and audience;

[103] The motions judge did not refer to these more recent
authorities. In my view, she erred in principle in taking an
overly strict view of the requirement of pleading the exact
words with respect to paras. 153(b), (d), (g), (h), (i) and
(j). The words in these paragraphs were pleaded with
sufficient particularity to enable the defendants to understand
whether the words alleged are defamatory and to enter any
defences.
[104] Paragraph 153(f) raises a different problem and, in my
view, was properly struck out. That paragraph alleges that,
"Grant publicly lent credence to defamatory statements made
to the media by other members of the Board of Governors,
further described below." In Hill v. Church of Scientology of
Toronto, [1995] 2 S.C.R. 1130, [1995] S.C.J. No. 64, at para.
176, Cory J. held as follows:
It is a well-established principle that all persons who are
involved in the commission of a joint tort are jointly and
severally liable for the damages caused by that tort. If one
person writes a libel, another repeats it, and a third
approves what is written, they all have made the defamatory
libel. Both the person who originally utters the defamatory
statement, and the individual who expresses agreement with
it, are liable for the injury.
(Emphasis added)
[105] Thus, by lending credence to defamatory comments by
others, Grant could be liable to the appellant. The difficulty
is that the appellant failed to identify any facts from which
it could be inferred that Grant lent credence to the defamatory
comments [page755] made by others. I would not give leave to
amend para. 153(f). The appellant does not suggest that he can
provide further particulars of the words complained of.
[106] The motions judge struck out para. 152(e). That
paragraph provides as follows:
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(Footnotes omitted)

[107] The motions judge struck out this paragraph for the
reason that:
There is no plea of the words alleged to have been published.
It is not a tort to make comparisons. In a claim for libel or
slander, the cause of action is the words. In the absence of
a plea of the words alleged to have been published, no cause
of action is made out (para. 27).
[108] In Botiuk, supra, at para. 62, Cory J. provided the
following definition of defamatory meaning:
For the purposes of these reasons, it is sufficient to
observe that a publication which tends to lower a person in
the estimation of right-thinking members of society, or to
expose a person to hatred, contempt or ridicule, is
defamatory and will attract liability. See Cherneskey v.
Armadale Publishers Ltd., [1979] 1 S.C.R. 1067 at 1079. What
is defamatory may be determined from the ordinary meaning of
the published words themselves or from the surrounding
circumstances. In The Law of Defamation in Canada, 2nd ed.
(Scarborough, Ont.: Carswell, 1994), R.E. Brown stated the
following at p. 1-15:
[A publication] may be defamatory in its plain and ordinary
meaning or by virtue of extrinsic facts or circumstances,
known to the listener or reader, which give it a defamatory
meaning by way of innuendo different from that in which it
ordinarily would be understood. In determining its meaning,
the court may take into consideration all the circumstances
of the case, including any reasonable implications the
words may bear, the context in which the words are used,
the audience to whom they were published and the manner in

2006 CanLII 11846 (ON CA)

On or about November 21, 2001, Winnipeg Blue Bombers
President and C.E.O. Lyle Bauer ("Bauer"), spoke to members
of the Canadian media including Scott Taylor of the Winnipeg
Free Press and compared Lysko to the notoriously evil
fictional character Lord Voldemort. The plain and ordinary
meaning of these words is [that] Lysko was evil.

[109] In my view, the motions judge took too technical an
approach to para. 152(e). Comparing the appellant unfavourably
to a notoriously evil, albeit fictional, figure would tend to
expose him to contempt or ridicule. It would seem to me that
Lord Voldemort, the villain from the immensely popular Harry
Potter stories, is sufficiently well known in the community
that ordinary persons without special knowledge would take a
defamatory meaning from the comparison. However, the appellant
should be required to provide particulars of the way in which
Bauer allegedly made the comparison to make the defamatory
meaning clear. I would strike the paragraph with leave to amend
to correct this deficiency. [page756]
[110] The motions judge struck the first sentence of para.
153(a) because there was no plea of the words complained of.
The sentence provides as follows:
On or about March 9, 2002, Toronto Argonaut owner, Sherwood
Schwarz stated to members of the Canadian media including
Bruce Arthur of the National Post that Lysko was a person of
questionable integrity and that the CFL had just cause to
dismiss him.
[111] In my view, this allegation is capable of meeting the
modern test. Since, however, there is no allegation that the
words actually spoken were that the appellant "was of
questionable integrity", the appellant must provide sufficient
particulars to enable Schwarz "to understand whether the words
have the meaning as alleged or some other meaning, and to enter
whatever defences are appropriate in light of that meaning":
Brown, supra, at 19.3(2)(a)(i).
(iii) Failure to allege to whom the defamatory
comments were made
[112] The motions judge struck out several paragraphs because
the appellant had failed to allege to whom the defamatory
comments were made, for example, the second and third
allegations contained in para. 153(b). The relevant part of the
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which they were presented.

On the same day [March 9, 2002], speaking to other media,
Schwarz stated that Lysko was "off the wall". On the same
day, speaking to other media, Schwarz stated that Lysko had
caused more harm to the CFL than anyone else that Schwarz had
encountered.
[113] In Paquette, supra, at p. 296 O.R., Grange J. held that
the defendant is entitled "to be told the names of the person
or persons to whom the slander was uttered". However, he
qualified this proposition where the plaintiff has revealed all
the particulars in his possession and has set forth a prima
facie in his pleading. The appellant has not claimed that he
has revealed all the particulars in his possession. To the
contrary, he says that the motions judge misapprehended a
concession he made in oral argument. The relevant part of the
appellant's factum, para. 9, is as follows:
During argument before the motions judge about the defamation
claims, counsel for the McDowell Defendants suggested that
the plaintiff should have submitted an affidavit that he had
provided all particulars in his possession concerning the
words complained of. The motions judge then invited
plaintiff's counsel to state whether all particulars had been
pleaded. Plaintiff's counsel answered in the affirmative,
believing this to relate to the words complained of. In her
reasons, the motions judge expanded this statement to
encompass the entire claim: [page757]
Counsel for the plaintiff stated in argument that all of
the material facts within the plaintiff's possession in
support of the various named causes of action have been
pleaded.
[114] As presently written, these quoted parts of para.
153(b) cannot stand. However, I would give the appellant leave
to amend to allege the names of the person or persons to whom
the words were uttered. It may be that the appellant intended
to refer to Dan Ralph and Damien Cox who are referred to
earlier in the same paragraph. If so, this should be made
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paragraph reads as follows:

explicit.

[115] The motions judge struck out the first allegation in
para. 153(b) because it was not capable of a defamatory
meaning.
On or about the same day [March 9, 2002] Schwarz spoke to
other media persons, including Dan Ralph of the Canadian
Press and Damien Cox of the Toronto Star. He said that Lysko
"disqualified himself from being able to continue in the
Office of commissioner." ... The plain and ordinary meaning
of these words is that Lysko was unqualified in his position
and harmful to the league he was employed to serve and that
he had acted indiscriminately.
[116] It would appear that the motions judge was of the view
that this passage could only have a defamatory meaning as a
true innuendo. Accordingly, at para. 31 of her reasons, the
motions judge struck the statement as the appellant had not
pleaded "the facts giving rise to the words being understood to
have the meaning in the innuendo pleaded". See Laufer v.
Bucklaschuk, [1999] M.J. No. 553, 181 D.L.R. (4th) 83 (C.A.),
at para. 24. In Mantini v. Smith Lyons LLP (No. 2) (2003), 64
O.R. (3d) 516, [2003] O.J. No. 1831 (C.A.), at para. 10,
Catzman J.A. speaking for the court approved of the following
summary of principles by Lane J. in Hodgson v. Canadian
Newspapers Co. (1998), 39 O.R. (3d) 235, [1998] O.J. No. 2682
(Gen. Div.), at pp. 252-53 O.R., respecting whether
allegedly libellous words are capable of a defamatory meaning:
It is a question of law whether any imputation contained in
the words complained of is capable of being defamatory.
. . . . .
In deciding whether the words are capable of a defamatory
meaning the trial judge will construe the words according to
the meaning they would be given by reasonable persons of
ordinary intelligence, and will not consider what persons
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(iv) Not capable of defamatory meaning

setting themselves to work to deduce some unusual meaning
might succeed in extracting from them.

To determine the natural and ordinary meaning of the words
it is necessary to take into account the context in which the
words were used and the mode of publication. [page758]
. . . . .
The natural and ordinary meaning of the words is to be
determined according to the fair and natural meaning in which
reasonable persons with the ordinary person's general
knowledge and experience of worldly affairs, would be likely
to understand them in the context in which they were used.
The test to be applied by the court is whether the words
complained of, in their natural and ordinary meaning,
determined in accordance with the principles stated above,
may tend to lower the plaintiff in the estimation of
reasonable persons or to expose the plaintiff to hatred,
contempt or ridicule.
(Authorities and citations omitted)
[117] While the determination of whether the words pleaded
are capable of bearing the defamatory meaning is a question of
law, in order to strike the claim, it must be plain and obvious
that the claim cannot succeed. In my view, it is not plain and
obvious. The impugned words may be reasonably capable of the
plain and ordinary meaning pleaded. Given the context, a flurry
of media attention just prior to the appellant's termination as
Commissioner halfway through his contract, the words might tend
to lower the appellant in the estimation of a reasonable
person. Such a finding does not depend on a pleading of a true
innuendo. The motions judge erred in striking out this part of
the pleading.
[118] The motions judge struck out paras. 153(g) and (h)
because the appellant had not pleaded the exact words. I have
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. . . . .

... received only $650,000 as distribution from the league
office, thus significantly understating the distribution
level achieved by Lysko. The plain and ordinary meaning of
these words is that Lysko was incompetent in raising revenues
and making distributions that were expected by the member
clubs;
... received $930,000.00 in distributions the year before,
despite their knowledge, as revealed by Lysko's preliminary
report and the Forensic Audit, conducted in early 2001, that
this figure had been shown to be false;
[119] I agree with Asper and Bauer. In their plain and
ordinary meaning, the words are not reasonably capable of
having a defamatory meaning. Since the appellant has not
pleaded a legal innuendo nor the facts that would support a
legal innuendo, this paragraph must be struck out. See Hodgson,
supra, at p. 250 O.R.
[120] In my view, the same must be said about para. 153(i)
where the appellant alleges that, "Bauer stated falsely ...
that Lysko did not engage in discussions with CFL member clubs
about distribution levels." Without special knowledge, an
ordinary [page759] person could not take a defamatory meaning
from this statement. The appellant would have to plead this
allegation as a legal innuendo. He would also have to plead
extrinsic facts known to people exposed to the statement, such
as the nature of the relationship between the Commissioner and
the member clubs. He has not done so in para. 153(i) or, so far
as I can tell, in any other part of this prolix statement of
claim.
[121] Paragraphs 153(g), (h) and (i) were properly struck
out.
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held that the motions judge erred in striking the paragraphs
for that reason. Asper and Bauer, the targets of this
allegation, submit that in any event, the words are not capable
of a defamatory meaning. In these paragraphs, the appellant
alleges that Asper and Bauer told named members of the media
that their football club:

[122] The motions judge struck out para. 150 because it did
not identify the person who made the publications. That
paragraph, which immediately follows the heading "Defamatory
Comments by the Defendants", reads as follows:
From time to time, certain of the Defendants by letter, fax,
spoken word or other communication injured Lysko's reputation
and further interfered with his ability to carry out the
terms of his contract of employment. The CFL, as employer, is
liable for the said defamation of Lysko.
I agree with the holding of the motions judge and, in my view,
there is another fundamental problem with the paragraph.
[123] It would seem that the paragraph attempts to render the
member clubs liable for the defamatory statements of the
governors. In para. 13, the appellant states, in part:
The CFL Corporate Defendants comprise the CFL, and together
they comprised the Plaintiff's employer, as described below.
[124] Pleading that the CFL, as employer, is liable for the
defamation is not sufficient. A principal can be liable for
defamatory comments by its agent if the agent was acting within
the scope of the agency at the time of the publication.
Similarly, an employer can be vicariously liable for the
defamatory expression of an employee acting within the scope of
his employment.
[125] Alternatively, a corporation may be liable for
publication by its operating mind. Paragraph 150 is not
sufficient to plead any of these bases for liability. This
paragraph, and para. 3 insofar as they relate to the CFL
corporate defendants, were properly struck out. I agree with
the reasons of the motions judge at para. 42 with respect to
vicariously liability of the corporate defendants:
In respect of those paragraphs pleading defamation that are
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(v) Liability of the CFL

[126] The defamation claims against the corporate defendants
were properly struck out.
(vi) Miscellaneous issues re defamation
[127] The motions judge struck paras. 152(a) and (c) with
leave to amend. I agree with that decision and I did not
understand this part of the ruling to be in issue.
[128] Paragraphs 166 to 169 of the statement of claim set out
general allegations about the defamation claims. The motions
judge struck out these paragraphs because they offended the
requirements of rule 25.06. The paragraphs in issue provide as
follows:
166. The words complained of injured Lysko's reputation in
his trade and calling. They were calculated to bring him into
hatred and ridicule. They were actuated by malice.
167. The words complained of have lowered Lysko in the eyes
of the community and caused him personal anguish and torment.
168. In particular, the makers of the words complained of
took advantage of Lysko's position as commissioner and
inability to fight back without harming the very league which
he was duty bound to protect.
169. The makers of the words complained of, and other
representatives of the league and member clubs, have
subsequently re-published the defamatory statements in
various contexts, and they continue to do so.
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not to be struck out, there is no allegation that the words
complained of were published or authorized to be published by
the corporate defendants. Any liability attaching to them
must therefore arise vicariously in connection with the
actions of individuals. The pleader has not, however, set out
facts which would serve as a sufficient foundation upon which
liability could attach to one or more of the corporate
defendants for the acts of individuals. [page760]

(6) Injurious falsehood (paras. 154 to 162 of the claim;
paras. 8 to 11, 15 to 18, and 62 of the reasons for
judgment)
(a) The claim
[130] The claims for injurious falsehood and contractual
interference are set out in the same part of the statement of
claim. The claim of injurious falsehood is founded on allegedly
false statements made by the Unidentified Source, comprised of
one or more of Braley, Asper, Schwarz and Wetenhall. These
falsehoods are set out in para. 161. The statement of claim
does not set out the exact words used but alleges that the
Unidentified Source made certain statements to the media. The
statements included, for example, [page761] that Lysko failed
to increase revenue for the CFL and that CFL sponsors had left
or would be leaving the CFL because of Lysko. In para. 158,
Lysko alleges that the Unidentified Source resolved to injure
his reputation to create momentum for an "anti-Lysko sentiment"
among the members of the Board of Governors and, thus, to
injure Lysko. In para. 162, Lysko alleges that within a week of
dissemination of the falsehoods, and as a direct result of the
Governors' reaction to them, the Board terminated his
employment.
[131] Lysko claims against the corporate defendants and from
Braley, Asper, Schwarz and Wetenhall, general, special,
aggravated and punitive damages in the sum of $4.5 million for
injurious falsehood, defamation and intentional interference
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[129] I agree that para. 168 was properly struck. I also
agree that para. 169 must be struck, as it is too vague.
Further, to the extent that the appellant is alleging
publication by persons other than the initial publisher, para.
169 ignores the general rule that the initial publisher is not
liable for damage caused by the republication of his defamatory
statement unless the initial publication falls under an
exception to the rule and that exception is specifically
pleaded. See Jordon v. Talbot, [1988] O.J. No. 1876 (Gen.
Div.), at para. 3. I can see no reason for striking paras. 166
and 167.

with contractual relations. I have set out the defamation part
of the claim above and will deal with the allegation of
intentional interference with contractual relations below.

[132] The motions judge struck out the claim of injurious
falsehood against the individual defendants for the same reason
that she struck out this part of the claim alleging defamation:
it is not sufficient to plead that a defendant is a member of a
class and that an unidentified member of the class committed a
tort against the plaintiff. She also held that the claim failed
against the corporate defendants. Since their liability
depended on being vicariously liable for the acts of the
individuals, and the claim was bad as against the individuals,
it had to be struck against the corporations. She also held
that in any event, no facts are pleaded that would establish a
foundation for vicarious liability. These paragraphs of the
claim were also struck for being frivolous, vexatious and an
abuse of process.
(c) Analysis
(i) Injurious falsehood
[133] Brown summarizes the elements of the action for
injurious falsehood at 28.1(1) as follows:
Actions for injurious falsehood involve the publication of
false statements, either orally or in writing, reflecting
adversely on the plaintiff's business or property, or title
to property, and so calculated as to induce persons not to
deal with the plaintiff. There must be a showing that the
published statements are untrue, that they were made
maliciously, that is without just cause or excuse, and that
the plaintiff suffered special damages.
[134] Unlike the claim for defamation, the plaintiff "must
plead and prove that the words were false, that they were
actuated by malice, and that the plaintiff suffered special
damages" [page762] (Brown, supra, at 28.1(1)). Section 17 of
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(b) The reasons of the motions judge

[135] While the appellant claims for special damages for
injurious falsehood, he has not particularized the actual
damages. Since he does not allege that the defendants published
the wordings in writing or some other permanent form, s. 17 of
the Libel and Slander Act does not relieve him of this
requirement. As was pointed out in Haines v. Australian
Broadcasting Corp. (1995), 43 N.S.W.L.R. 404 (C.L. Div.), at p.
408: "The importance of actual damage as an element of the tort
of injurious falsehood is that, because the tort is not
concerned with injury to either reputation or feelings, damages
for injurious falsehood would appear to be restricted to the
recovery of that actual damage" (citations omitted). The
essence of Lysko's allegation is that because of the actions of
the defendants, potential future employers will be reluctant to
hire him.
[136] In para. 179, the appellant alleges that the actions of
the defendants have rendered him "unemployable" and that the
defendants' "public destruction of [his] reputation has
destroyed his career and his ability to find any employment".
Brown writes at 28.1(9) that "where the comment by its very
nature is intended and is likely to produce a general loss of
business, evidence of a general loss of business as distinct
from the loss of known customers, is admissible as evidence of
damage to a person's trade". It follows that it is unnecessary
for plaintiffs to plead more specifically in such
circumstances. In this case, however, the appellant has not
alleged that the comments were intended and likely to produce a
general loss of business or employer interest.
[137] The appellant's pleading of injurious falsehood is
inadequate for an additional reason. It would appear that the
requirement of identifying the words constituting the slander
in pleading injurious falsehood is similar to the requirement
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the Libel and Slander Act, R.S.O. 1990, c. L.12 provides that
in an action for malicious falsehood, it is not necessary to
allege special damages "(a) if the words upon which the action
is founded are calculated to cause pecuniary damage to the
plaintiff and are published in writing or other permanent form
...".

(7) Interference with contractual relations (paras. 154 to
165 of the claim, paras. 9 to 11, 13 and 14, 17 and 62
of the reasons for judgment)
(a) The claim
[138] The paragraphs of the claim for interference with
contractual relations overlap with those setting out the claims
of injurious falsehood and further defamation. In para. 163,
Lysko alleged that, "[t]he Unidentified Source was aware of
Lysko's enforceable employment contract, and he or they
wrongfully interfered with it, intending to cause its breach
and thereby causing damage to Lysko".
(b) The reasons of the motions judge
[139] For the same reasons that she struck the claim for
injurious falsehood, the motions judge struck this claim. In
addition, in para. 13 she held that the claim could not succeed
against the individuals because there was no allegation that
they were acting other than in the course and scope of their
positions as Governors and in the best interests of the CFL,
the members of which were alleged to be the appellant's
employer.
[140] As against the corporate defendants, the motions judge
held in para. 14 that the plea must be struck because since the
corporate defendants were the employer, and thus the
contracting party, they could not be said to have interfered
with their own contract.
[141] I agree with the motions judge's decision to strike out
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for defamation. However, the appellant's claims for injurious
falsehood are all made against the Unidentified Source. Given
the similarity between defamation and injurious falsehood, I
can see no reason for distinguishing my holding relating to the
necessity of pleading the identity of the defendant. Like the
motions judge I would strike out the claims for injurious
falsehood against Braley, Asper, Schwarz and Wetenhall and
against the corporate defendants. [page763]

[142] As with the defamation and injurious falsehood
allegations, the appellant relies upon rule 5.02(2)(c) that, it
will be recalled, allows a plaintiff to join two or more
persons as defendants where "there is a doubt as to the person
or persons from whom the plaintiff ... is entitled to
relief". The appellant offers the following analogy. Through
the negligence of someone in the operating room, a surgical
instrument has been left in his body. As the plaintiff has no
way of knowing who of all the physicians and [page764] nurses
present left the instrument in his body he will join all those
present in the action.
[143] In my view, the analogy, although intriguing, is not
apt. First, as I have said earlier, rule 5.02(2)(c) concerns
joinder not pleadings. It would seem to me that the plaintiff
would still have to plead that each of the persons joined in
the action were negligent.
[144] Second, whatever may be the case with a negligence
action, since the tort of intentional interference with
contractual relations requires proof of intentional and
unlawful acts by the defendant, the plaintiff must be able to
identify the defendant who committed those unlawful acts. The
defendants in this case would be hard pressed to plead to the
claim in this case. The intentional unlawful acts alleged in
this case are set out in para. 161 of the statement of claim
and consist of 23 different falsehoods. The occasions on which
the alleged falsehoods were uttered and to whom they were

2006 CanLII 11846 (ON CA)

the claim against the individual defendants on the basis that
the appellant failed to identify the defendant. The rules of
pleading for the tort of intentional interference with
contractual relations are not as strict as those for pleading
defamation. See Carson v. William W. Creighton Centre (1990),
73 O.R. (2d) 755, [1990] O.J. No. 1059 (Dist. Ct.), at pp.
757-58 O.R. However, this is an intentional tort and the
pleadings must contain several elements, including an
intentional act on the part of the defendant to cause a breach
of a contract and wrongful interference on the part of the
defendant. See Unisys Canada Inc. v. York Three Associates
Inc., [2001] O.J. No. 3777, 150 O.A.C. 49 (C.A.), at para. 13.

The statement of claim should describe who the several
parties are and their relationship with each other. It should
allege the agreement between the defendants to conspire, and
state precisely what the purpose or what were the objects of
the alleged conspiracy, and it must then proceed to set
forth, with clarity and precision, the overt acts which are
alleged to have been done by each of the alleged conspirators
in pursuance and in furtherance of the conspiracy; and
lastly, it must allege the injury and damage occasioned to
the plaintiff thereby.
(Emphasis added)
[145] It would be unfair to require the four individuals, one
or more of whom are said to be the Unidentified Source of these
falsehoods, to plead to this claim. The claim for intentional
interference with contractual relations against the individuals
was properly struck out on this basis. Accordingly, I need not
consider the other grounds upon which the motions judge struck
out the claim against the individuals.
[146] As against the corporate defendants, the motions judge
held at para. 14 that as "they are collectively the contracting
party and while they can breach the contract, they cannot be
said to have interfered with it". I agree that the claim was
properly struck out against the corporate defendants for the
following reasons.
[147] First, the appellant has not pleaded any facts that
would make the corporate defendants liable for the acts of the
Unidentified [page765] Source [See Note 2 at the end of the
document]. Second, the appellant's own pleading in para. 13,
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uttered are not specified. It seems to me that the holding in
Normart Management Ltd. v. West Hill Redevelopment Co. (1998),
37 O.R. (3d) 97, [1998] O.J. No. 391 (C.A.), although made in
relation to conspiracy, should apply to intentional
interference with contractual relations. At p. 104 O.R. of his
reasons, Finlayson J.A. approved of the following statement
from Bullen, Leake and Jacob's Precedents of Pleadings, 12th
ed. (London: Sweet & Maxwell, 1975):

(8) Costs
[148] The motions judge awarded costs to the defendants on a
partial indemnity basis on the theory that all the defendants
were almost wholly successful even if some parts of the claim
survived the motions. She awarded costs as follows:
Wetenhall $8,500 (This was an agreed amount)
Schwarz et al. $47,482 (represented by the same counsel)
Braley and Campbell $34,942 (represented by the same counsel)
Asper and Bauer $11,140 (represented by the same counsel)
[149] The appellant seeks leave to appeal the costs award
arguing that the costs order is inconsistent with this court's
decision in Boucher v. Public Accountants Council for the
Province of Ontario (2004), 71 O.R. (3d) 291, [2004] O.J. No.
2634 (C.A.). Irrespective of the impact of Boucher on this
case, it can no longer be said that all of the defendants,
other than Wetenhall and Grant, were largely successful.
Accordingly, the parties, other than Wetenhall and Grant, may
submit brief submissions respecting costs of the motion. The
parties may also submit brief submissions respecting costs of
the appeal. As Wetenhall was wholly successful on the appeal he
should submit his bills of costs and brief submissions within
ten days of release of the amended reasons. The appellant will
have ten days to respond. Wetenhall may file a brief reply
within five days. Asper was also wholly successful on the
appeal. He is represented by Mr. Freiman, who also represents
Bauer. [page766] Mr. Freiman and the appellant may make
submissions with respect to Asper and Bauer on the same
timetable as submissions on behalf of Wetenhall. Grant was also
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that the corporate defendants "together ... comprised the
Plaintiff's employer" defeats his claim. As held by the motions
judge, the contracting parties can be liable for breach of
contract but not for intentional interference with the contract.
See ADGA Systems International Ltd. v. Valcom Ltd. (1999), 43
O.R. (3d) 101, [1999] O.J. No. 27 (C.A.), at p. 106 O.R.

Disposition
[150] To conclude, I would allow the appeal in part and allow
the following claims to proceed, in addition to those that the
motions judge would permit to proceed:
The corporate defendants [See Note 3 at the end of the
document]: Negligent misrepresentation including
misrepresentation by omission.
Lyle Bauer: Defamation paras. 152(e) and 153(j).
David Braley: Negligent misrepresentation including
misrepresentation by omission.
Sherwood Schwarz: Defamation paras. 153(a), (b) and (d).
John Tory: Negligent misrepresentation in paras. 44 and 46 (but
not misrepresentation by omission).
David Macdonald: Negligent misrepresentation including
misrepresentation by omission.
Hugh Campbell: Negligent misrepresentation including
misrepresentation by omission. [page767]
Bob Ellard: Negligent misrepresentation including
misrepresentation by omission.
I would dismiss the appeal as against George Grant, David Asper
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wholly successful on appeal. He is represented by Mr. Field and
Mr. Green who also represent most of the other individual
respondents and the corporate respondents. In respect of Mr.
Grant and the other respondents, the appellant will serve and
file his submissions and bills of costs for the motions and
appeal within ten days of release of these amended reasons. The
respondents will serve and file their submissions and bills of
costs for the motions and appeal within ten days. The appellant
may serve and file a brief reply within five days. There will
be no costs order for or against Gutsche.

[151] The parties should make their costs submissions in
accordance with para. 149 of these reasons.
Appeal allowed in part.
Notes
Note 1: The motions judge dismissed the claim against Giles
and there is no appeal from that order.
Note 2: Unlike the case with defamation where at para. 150 the
appellant alleged that, "The CFL, as employer, is liable for the
said defamation of Lysko." I have held that this paragraph was
properly struck out for reasons set out above. But, there is, in
any event, no comparable pleading relating to either injurious
falsehood or intentional interference with contractual
relations.
Note 3: Except The Hamilton Tiger Cats and The Toronto
Argonauts since the action has been stayed against them.
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and Robert Wetenhall. While Sig Gutsche is referred to as a
respondent, the motions judge did not strike the only
paragraphs that relate to him and there was no cross-appeal.
Thus, no order is required with respect to Mr. Gutsche. As I
have indicated, I agree with the motions judge that the claim
should be struck out with leave to amend in accordance with
these reasons and those reasons of the motions judge permitting
certain of the claims to proceed.

TAB 4

[Indexed as: Normart Management Ltd. v. West Hill
Redevelopment Co.]

37 O.R. (3d) 97
[1998] O.J. No. 391
Docket No. C25986

Court of Appeal for Ontario
Finlayson, Charron and Goudge JJ.A.
February 3, 1998

Civil procedure -- Pleadings -- Plaintiff party to joint
venture agreement to develop land -- Joint venture lands being
sold under power of sale by mortgagee -- Plaintiff alleging
that defendant joint venture partners breaching joint venture
agreement and breaching fiduciary duty by acquiring joint
venture lands from mortgagee -- Plaintiff alleging that
principals of corporate defendants liable for conspiracy
-- Action for conspiracy against principals struck from
statement of claim.
Corporations -- Directors -- Liability -- Conspiracy
-- Plaintiff party to joint venture agreement to develop land
-- Joint venture lands being sold under power of sale by
mortgagee -- Plaintiff alleging that defendant joint venture
partners breaching joint venture agreement and breaching
fiduciary duty by acquiring joint venture lands from mortgagee
-- Plaintiff alleging that principals of corporate defendants
liable for conspiracy -- No conduct on part of directors
tortious in itself or exhibiting separate identity of interest
from that of corporation -- Action for conspiracy against
principals struck from statement of claim.
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Normart Management Limited v. West Hill Redevelopment
Company Limited et al.

Held, the appeal should be dismissed.
The issue for the court was whether the plaintiff's statement
of claim provided the basis for a separate cause of action in
conspiracy against the directors of the corporate respondents
in their personal capacity. In this case, however, the factual
basis for the damages flowing from the breach of the joint
venture agreement and the so-called conspiracy to injure were
one and the same and not separate. The directing minds of a
corporation cannot be held civilly liable for the actions of
the corporations they control and direct unless there is some
conduct on the part of those directing minds that is either
tortious in itself or exhibits a separate identity of interest
from that of the corporation such as to make the acts or
conduct complained of those of the directing minds. In the
statement of claim in appeal, there was no factual underpinning
to support an allegation that the personal defendants were at
any time acting outside their capacity as directors and
officers of the corporations of which they were the directing
minds. Liability does not attach to the directors merely by
virtue of the fact that they stood to gain from the completion
of the impugned transaction as a result of their positions with
the corporations. The decision of the directing minds of the
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N Ltd., WH Ltd. and B Ltd. were parties to a joint venture
agreement to develop a property known as the Bond Lake
property. The purchase of the property was financed through a
loan from the Royal Bank. The loan went into default, and the
bank issued a notice of power of sale under its mortgage. N
Ltd. alleged that during the currency of the power of sale
proceeding, WH Ltd., B Ltd. and their directors secretly met
with officials of the bank and arranged to purchase the Bond
Lake property through a numbered company. N Ltd. sued WH Ltd.
and B Ltd. for breach of fiduciary duty and breach of the good
faith provision of the joint venture agreement; it claimed
damages and a constructive trust on the property. It also
claimed damages for conspiracy, and alleged that the directors
of the corporate defendants were parties to the conspiracy. The
principals moved to have the claim for conspiracy against them
struck from the statement of claim. They were successful. N
Ltd. appealed.
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corporations to cause the corporations to ignore their
corporate obligations under the joint venture agreement cannot
amount to a conspiracy by the directing minds to injure the
third contracting party or its directing mind. To give effect
to this argument simpliciter would eliminate any semblance of
the corporate veil.

The judgment of the court was delivered by
FINLAYSON J.A.: -- Normart Management Limited ("Normart")
appeals from the order of the Honourable Mr. Justice Pitt of the
Ontario Court (General Division) in respect of the respondents'
motions pursuant to rules 21.01, 25.06 and 25.11 of the Rules of
Civil Procedure whereby Pitt J. struck out the appellant's
conspiracy claim against the individual defendants. His judgment
is reported at (1996), 30 O.R. (3d) 531, 140 D.L.R. (4th) 550
(Gen. Div.).
The parties
The appellant Normart is a corporation incorporated pursuant
to the laws of Ontario which carries on business in Ontario and
since 1976 has been primarily engaged in the development of
residential housing projects. Normart's president, at all
material times, was Simon Yakubowicz ("Yakubowicz").
The respondents, West Hill Redevelopment Company Limited
("West Hill"), Betovan Construction Limited ("Betovan") and
1133373 Ontario Inc. ("1133373"), are corporations incorporated
pursuant to the laws of Ontario and carry on business in
Ontario.
The respondents, Joseph Lebovic ("J. Lebovic"), and Wolf
Lebovic ("W. Lebovic"), reside in Ontario and at all material
times were officers and directors of West Hill and 1133373. The
respondent, Thomas Kohn ("Kohn"), was at all material times an
officer and director of Betovan and 1133373.
Bond Lake Estates Development Corporation ("Bond Lake
Estates") acted as bare trustee for the appellant and the
respondents West Hill and Betovan in respect of the acquisition
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J.L. McDougall, Q.C., and Norman J. Emblem, for appellant.
Thomas McRae, for respondents, West Hill Redevelopment Co.,
1133373 Ontario Inc., Joseph Lebovic and Wolf Lebovic.
Darlene E. Richards-Loghrin, for respondents, Betovan
Construction Ltd. and Thomas Kohn.

of the Bond Lake property. Yakubowicz, J. Lebovic and Kohn were
at all material times officers and directors of Bond Lake
Estates.

On February 2, 1988, the corporate respondents, West Hill and
Betovan, entered into a joint venture agreement with the
appellant corporation for the purposes of completing the
acquisition and development of approximately 588 acres of land
in Richmond Hill, Ontario, which is referred to as the Bond
Lake property. Article 4 of the agreement expressly provides
that West Hill, Betovan and Normart agree that they owe each
other a "duty of utmost good faith" in respect of their
relationship with one another under the agreement.
The appellant alleges in its statement of claim that as a
result of entering into the agreement, proceeding to acquire
the Bond Lake property and beginning development of it, the
parties, expressly and by necessary implication, assumed
fiduciary obligations, one to the others in respect of the Bond
Lake property which became the subject of the fiduciary
relationship and, as a consequence, precluded any one of the
parties to the relationship from dealing with the property to
the exclusion or detriment of the others.
Financing for the acquisition of the Bond Lake property was
provided to each of the appellant corporation and the
respondents West Hill and Betovan by Royal Bank of Canada
("Royal Bank"). The principal amount of $20 million was
loaned by Royal Bank to the appellant and the respondents West
Hill and Betovan in July 1988 ("Bond Lake loan") and secured by
a mortgage on the subject property. Each of the appellant and
the respondents West Hill and Betovan were severally but not
jointly liable for their respective portions of the Bond Lake
loan in the same percentage as their respective ownership
interests appeared in the agreement, namely the respondent West
Hill (50 per cent), the respondent Betovan (25 per cent), and
the appellant (25 per cent). The appellant's initial 25 per
cent ownership interest in the Bond Lake property was
subsequently reduced to 22 per cent as a consequence of the
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The facts

By letter dated August 13, 1993, Royal Bank issued a demand
for payment upon the Bond Lake participants and commenced an
action to realize upon its mortgage interest in the Bond Lake
property.
On April 13, 1995, Royal Bank issued a notice of sale under
charge/mortgage in respect of the Bond Lake property. The
redemption period pursuant to the notice of sale was initially
to expire May 23, 1995, but was extended to June 16, 1995.
On June 19, 1995, 1133373's principals, J. Lebovic, W.
Lebovic and Kohn, executed an agreement of purchase and sale
whereby the respondent 1133373 purported to acquire, as trustee
on behalf of the corporate respondents, West Hill and Betovan,
the Bond Lake property. Subsequently, Royal Bank transferred
title in the Bond Lake property to 1133373. This transaction
and its effect on the appellant is the subject of the present
litigation.
The position overall of the appellant was that its two
corporate partners in the joint venture agreement, West Hill
and Betovan, in breach of their fiduciary duty to the
appellant, entered into secret negotiations with Royal Bank
whereby it was arranged that when Royal Bank exercised its
power of sale under its mortgage of the Bond Lake property and
extinguished the title of the three corporate joint venturers,
the property would then be sold to 1133373, a corporation owned
and controlled by the principals of the two corporate partners.
In the alternative, it is alleged that the personal
respondents, Kohn, on behalf of Betovan, and the two Lebovics,
on behalf of West Hill, conspired with their corporations and
each other to bring about this result, to the injury of the
appellant.
The cause of action
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appellant conveying a 1.75 per cent ownership interest in the
Bond Lake property to Demesne Developments Inc. and a 1.25 per
cent ownership interest in the Bond Lake property to Lionstar
Enterprises Inc. This latter transaction is of no significance
to this appeal.

(a) an order imposing a constructive trust on the Bond Lake
property, to the extent of a 22% ownership interest in favour
of the appellant;
(b) in the alternative, damages for breach of contract in the
amount of $30,000,000;
(c) in the further alternative, damages for conspiracy in the
amount of $30,000,000;
(d) in addition or in the alternative, repayment of
$3,340,526 being the amount contributed to Bond Lake property
by the plaintiff.
We are not concerned in this appeal with (a) and (d). The
substantive pleading with respect to the claim for breach of
contract (b) is contained in paras. 20 and 23 of the statement
of claim:
20. On June 6, 1995, West Hill caused 1133373 to be
incorporated, which company was later used as the corporate
vehicle through which West Hill and Betovan would acquire the
Bond Lake property from RBC to Normart's exclusion and
detriment. Notwithstanding that Normart sought information
from the principals of West Hill and Betovan, they refused to
provide any meaningful information to Normart and/or misled
Normart concerning the plan which they had entered into, the
purpose of which was to extinguish Normart's interest in the
Bond Lake property, which conduct was in breach of their
fiduciary obligations and duty of the utmost good faith as
well as in breach of the terms of the Joint Venture
Agreement.
. . . . .
23. As a result of the aforesaid conduct of West Hill,
Betovan, Lebovic, Kohn and 1133373, Normart's 22% ownership
interest in the Bond Lake property was purportedly

1998 CanLII 2447 (ON CA)

The four claims in the statement of claim are as follows:

The substantive pleading with respect to the claim in
conspiracy (c) is para. 18 of the statement of claim:
18. In breach of the Joint Venture Agreement and in
furtherance of a conspiracy between the respondents, Lebovic
and Kohn conspired with and among each other directly and
through the corporate defendants they then and continue to
control to injure Normart. The plan agreed to, and embarked
upon was, prior to the expiry of the redemption period
pursuant to the Notice of Sale as extended, the principals of
West Hill and Betovan, Lebovic and Kohn a means [sic] to
unlawfully obliterate Normart's interest in the Bond Lake
property and to secure that interest for themselves. In
furtherance of the aforesaid conspiracy, in breach of their
obligations of the utmost good faith and fiduciary duties and
in flagrant breach of contract, the defendants engaged in
substantial secret discussions with representatives of RBC
with respect to acquiring the Bond Lake property from RBC
which had, or was shortly to, acquire the Bond Lake property
pursuant to the power of sale contained in instrument no. LT
502276.
Issues
1.

Has a sustainable cause of action in conspiracy been
pleaded?

2.

If there is a sustainable conspiracy action, does it merge
with the action for breach of contract?

Analysis
Issue 1.

Has a sustainable cause of action in conspiracy
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extinguished through the power of sale contained in
instrument no. LT 502276 and subsequent resale to 1133373.
Normart has lost its ability to share in the profits to be
derived from the development of the Bond Lake property and
has lost its investment in the Bond Lake property as well.
This has had and will continue to have a serious financial
impact on Normart with respect to its remaining operations.

As a starting point, it should be noted that this is largely
an appeal dealing with the sufficiency of the appellant's
statement of claim with respect to the cause of action of
conspiracy. This court is called upon to consider whether the
statement of claim, as drafted, provides the basis for a
separate cause of action in conspiracy against the directors of
the corporate respondents. In so doing, this court must
determine whether the allegations relating to the claim of
conspiracy and the ensuing damages are substantially the same
as those of the cause of action for breach of contract and
fiduciary duty, such that the two causes of actions relate to
the same underlying factual foundation and no significant
differences between the two causes of actions emerge. As a
precondition to sounding a cause of action in conspiracy
against the directors of the respondent corporations,
sufficient particulars must be pleaded in the statement of
claim which disclose a basis for attaching liability against
the directors in their personal capacities as a result of the
completion of the impugned transaction.
Despite the best efforts of counsel for the appellant to
persuade me to the contrary, there can be no doubt on a plain
reading of the statement of claim that the appellant is
attempting to convert its straightforward action against the
respondent corporations for breach of contract and breach of
fiduciary duty arising out of that contract into a personal
action against the officers and directors of the respondent
corporations. The factual basis for and the damages flowing
from the breach of the joint venture agreement and the socalled conspiracy to injure are one and the same.
It is well established that the directing minds of
corporations cannot be held civilly liable for the actions of
the corporations they control and direct unless there is some
conduct on the part of those directing minds that is either
tortious in itself or exhibits a separate identity or interest
from that of the corporations such as to make the acts or
conduct complained of those of the directing minds: see
ScotiaMcLeod Inc. v. Peoples Jewellers Ltd. (1995), 26 O.R.
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been pleaded?

A corporation may be liable for contracts that its directors
or officers have caused it to sign, or for representations
those officers or directors have made in its name, but this
is because a corporation can only operate through human
agency, that is, through its so-called "directing mind".
Considering that a corporation is an inanimate piece of legal
machinery incapable of thought or action, the court can only
determine its legal liability by assessing the conduct of
those who caused the company to act in the way that it did.
This does not mean, however, that if the actions of the
directing minds are found wanting, that personal liability
will flow through the corporation to those who caused it to
act as it did. To hold the directors of Peoples personally
liable, there must be some activity on their part that takes
them out of the role of directing minds of the corporation.
In this case, there are no such allegations.
It therefore follows that, limiting the acts under review to
the directing minds, per se, a directing mind of a corporation
cannot, by causing the corporation to act in a certain way, be
said to have made an agreement with that corporation. The
directing mind could make an agreement with another corporation
by making an agreement with the directing mind of that other
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(3d) 481 at p. 491, 129 D.L.R. (4th) 711 (C.A.). In the
statement of claim in appeal, there is no factual underpinning
to support an allegation that the personal defendants were at
any time acting outside their capacity as directors and
officers of the corporations of which they were the directing
minds. There is nothing in the pleadings which suggests that in
making the alleged arrangements, Kohn and the Lebovics were
acting other than on behalf of and in the interests of the
corporations that they controlled. Rather, the impugned
transactions were completed in the name of the corporate
respondents and for the benefit of the corporate respondents.
In the absence of further facts, liability does not attach to
the individual respondents merely by virtue of the fact that
the individual respondents stood to gain from the completion of
the impugned transaction as a result of their financial
positions within the respondent corporations. The following
words of ScotiaMcLeod, supra, at p. 491 are applicable:

The appellant maintains that apart from its actions arising
out of the joint venture agreement, it is alleging against the
personal respondents a separate tort of conspiracy to injure.
And yet the factual foundation for the conspiracy pleaded is
identical to that which underpins the allegations of breach of
contract; i.e., that the joint venture agreement created a
fiduciary duty among the corporate joint venturers and that the
actions of the corporate respondents in purchasing the Bond
Lake property through 1133373 was in breach of that
contractually created fiduciary duty to the appellant
corporation. The damages alleged in both cases are identical.
In H.A. Imports of Canada Ltd. v. General Mills Inc. (1983),
42 O.R. (2d) 645, 150 D.L.R. (3d) 574 (H.C.J.), O'Brien J.,
dealing with the civil action of conspiracy as pleaded, quoted
from Bullen, Leake and Jacob's Precedents of Pleadings, 12th
ed. (London: Sweet & Maxwell, 1975), as follows at pp. 646-47:
The statement of claim should describe who the several
parties are and their relationship with each other. It should
allege the agreement between the defendants to conspire, and
state precisely what the purpose or what were the objects of
the alleged conspiracy, and it must then proceed to set
forth, with clarity and precision, the overt acts which are
alleged to have been done by each of the alleged conspirators
in pursuance and in furtherance of the conspiracy; and
lastly, it must allege the injury and damage occasioned to
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corporation, but if both directing minds are acting on behalf
of their respective corporations, the agreement is between the
two corporations. To conclude otherwise would be to challenge
the recognized separate legal identity afforded to corporations
under our law and to conclude that every corporate action which
may give rise to a breach, by virtue of the decision-making
authority of the corporate management, is an action of the
directing minds personally. As I will develop, an agreement
between two corporations to injure can amount to the tort of
conspiracy, but it does not necessarily follow that those who
as directing minds caused their respective corporations to
enter into the agreement are themselves party to the
conspiracy.

The above is still good law. It is to be noted that the
pleadings here do not set out facts which point to specific
tortious acts which are independent of the breach of contract
already alleged. There is no allegation that the individual
respondents were acting outside the scope of their authority or
not acting in the best interests of their corporations. While
there is a statement as to the general terms of the conspiracy,
there is no detail with respect to overt acts in furtherance of
the conspiracy and no indication of what damages were suffered
as a result of the conspiracy as opposed to the breach of
contract. In Ontario Store Fixtures Inc. v. Mmmuffins Inc.
(1989), 70 O.R. (2d) 42 (H.C.J.), McFarlane J. dealt with a
statement of claim containing an action for breach of contract
against a corporation combined with an action against the
principal officer and director of that corporation for the tort
of inducing a breach of that same contract. Nevertheless, I
think her language can be applied to this case. She said at p.
44:
I am of the view that to give rise to a separate claim for
intentional inducement of breach of contract as well as a
claim for breach of contract arising out of the same
circumstances, there must be separate identities of interest
. . .
The appellant relies upon Canada Cement LaFarge Ltd. v. B.C.
Lightweight Aggregate Ltd., [1983] 1 S.C.R. 452, 145 D.L.R.
(3d) 385. This was a conspiracy to eliminate competition
which ended up injuring the respondent. As found by the courts
below, while the appellants did not deliberately conspire to
drive the respondent out of business, the appellants did intend
to eliminate all competitors which in the view of the courts
below included the respondent. In delivering the judgment for
the Supreme Court of Canada, Estey J. stated at pp. 471-72:
Although the law concerning the scope of the tort of
conspiracy is far from clear, I am of the opinion that
whereas the law of tort does not permit an action against an
individual defendant who has caused injury to the plaintiff,
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the plaintiff thereby.

(1) whether the means used by the defendants are lawful or
unlawful, the predominant purpose of the defendants'
conduct is to cause injury to the plaintiff; or,
(2) where the conduct of the defendants is unlawful, the
conduct is directed towards the plaintiff (alone or
together with others), and the defendants should know
in the circumstances that injury to the plaintiff is
likely to and does result.
In situation (2) it is not necessary that the predominant
purpose of the defendants' conduct be to cause injury to the
plaintiff but, in the prevailing circumstances, it must be a
constructive intent derived from the fact that the defendants
should have known that injury to the plaintiff would ensue.
In both situations, however, there must be actual damage
suffered by the plaintiff.
In argument and in its factum, the appellant enlarges on the
pleading by saying that the only cause of action asserted
against the individual respondents is the tort of conspiracy.
Its factum states:
As against the individual defendants, the appellant alleged
that they conspired with and among each other, directly and
through the corporate defendants they then controlled and
continue to control, to injure the appellant.
This bare allegation of a conspiracy involving the directing
minds of the respondent corporations is an impermissible legal
proposition. Additionally, it is very difficult to fit it into
either of the two categories referred to in Canada Cement
LaFarge, supra. There is no allegation of a predominant purpose
to injure under (1) or of unlawful acts under (2). The acts of
the individual respondents are not unlawful per se. They are
not parties to the contract in issue and have no personal
obligation to the appellant or to its principal Yakubowicz,
either contractual or fiduciary. Simply reciting a series of

1998 CanLII 2447 (ON CA)

the law of torts does recognize a claim against them in
combination as the tort of conspiracy if:

To accept that this pleading constitutes a conspiracy to
injure would expand the existing law to embrace as coconspirators the directing minds of corporations who have
breached their contracts. Assuming cold calculation, can the
decision of the directing minds of the two corporate entities
to cause their corporations to ignore their corporate
obligations under the joint venture agreement and pursue an
independent course amount to a conspiracy by the directing
minds to injure the third contracting party or its directing
mind? I think not. To give effect to this argument simpliciter
would eliminate any semblance of the corporate veil. This fact
situation on its face is a straight action for breach of
contract. It cannot proceed as an action in tort unless
something radical is added to the present fact situation. The
facts as pleaded would not sustain a cause of action in
conspiracy. Moreover, as I understand what was said in argument
by counsel for the appellant, he has no further facts to plead
at this stage. This statement was made in answer to my inquiry
as to whether the appellant was suggesting that the Royal Bank
was a party to the conspiracy.
The appellant relied upon the judgment of the Supreme Court
of Canada in Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959, 74
D.L.R. (4th) 321, for the propositions that it must be "plain
and obvious" that the appellant's statement of claim reveals no
cause of action and that the presence of another nominate tort
does not preclude the allegation in a pleading of a conspiracy
to injure. I am well aware of the principle that the court
should be reluctant to dismiss a cause of action at this stage
but I agree with the motions judge that, on its pleadings, Hunt
v. Carey is distinguishable from the case in appeal. The
unlawful means to carry out the conspiracy alleged were
different from the facts said to constitute negligence.
Issue 2.

If there is a sustainable conspiracy action, does it

1998 CanLII 2447 (ON CA)

events and stating that they were intended to injure the
appellant is hardly sufficient to establish a conspiracy at law
particularly where the same facts have already been pleaded in
support of an action for breach of contract. The basis in law
of a stand-alone conspiracy is simply not established.

merge with the action for breach of contract?

It is important to remember that when a tort has been
committed by two or more persons an allegation of a prior
conspiracy to commit the tort means nothing. The prior
agreement merges in the tort.
The motions judge recited the respondents' arguments before
him that "the conspiracy claim is essentially a conspiracy to
achieve an objective that has been achieved and the conspiracy
is merged with the breach" (at p. 535), but he does not appear
to have decided the motion on the basis of merger. He focuses,
rather, on the fact that there is no separate claim for damages
in the conspiracy claim. He says at p. 537:
A conspiracy that does not result in damages is not
actionable and the conspiracy becomes irrelevant if the
breach of contract or fiduciary duty is proved. There are no
special damages for this alleged conspiracy and none is
alleged. One cannot satisfy the rule in Hunt v. Carey, supra,
or in Sun Life, supra [Sun Life Assurance Co. of Canada v.
401700 Ontario Ltd. (1991), 3 O.R. (3d) 684 (Gen. Div.)], by
merely making an artificial separation of claims.
Since I have found that the tort of conspiracy has not been
pleaded adequately, it follows that there can be no merger.
However, should the appellant choose to serve an amended
statement of claim pursuant to leave which I propose to give,
it might well be that this will become a problem that must then
be faced.
Disposition
I would dismiss the appeal with costs. The court was not
given any basis upon which the conspiracy pleading could be
reframed so as to comply with the principles that have been
discussed above. Nevertheless, out of an abundance of caution
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The law relating to merger has been stated by Lord Justice
Denning in Ward v. Lewis, [1955] 1 All E.R. 55 at p. 56, [1955]
1 W.L.R. 9 (C.A.):

and in keeping with the spirit of Hunt v. Carey, supra, I would
give the appellant leave to serve an amended statement of claim
within 30 days of the release of this judgment.

1998 CanLII 2447 (ON CA)

Appeal dismissed.
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I.

The Appeal

[1]

In an Order dated May 25, 2016, Annis J. of the Federal Court (the Judge) dismissed an

appeal filed by Mr. John Lauer (the appellant) against an Order rendered by Prothonotary
R. Morneau (the Prothonotary) dated April 18, 2016, that had struck out the appellant’s entire
amended statement of claim filed on February 29, 2016.
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II.

Procedural History

[2]

The appellant was acquitted on appeal in 2011 following a Royal Canadian Mounted

Police (RCMP) criminal fraud investigation against him. The appellant subsequently filed two
public complaints. His first complaint was filed in 2011 internally with the RCMP regarding the
wrongful conduct of certain of its employees during the fraud investigation. In the first
complaint, the RCMP later concluded that the appellant’s complaint was unfounded.

[3]

The appellant filed a second complaint in 2013 seeking the review of this decision before

the RCMP’s Commission for Public Complaints. Following its review, the Commission for
Public Complaints issued a report overturning the first decision and found that his complaint
regarding the conduct of certain RCMP employees during the fraud investigation was supported.

[4]

In 2013, the appellant filed a civil action in the Prince Edward Island Supreme Court

against the Attorney General of Canada and two RCMP employees claiming that he had been the
victim of a negligent investigation, malicious prosecution and breach of trust as a result of the
RCMP’s fraud investigation against him. On April 24, 2015, this claim was dismissed on the
basis that these allegations were unsupported.

[5]

He also filed an initial statement of claim before the Federal Court in 2013 seeking

identical relief, which was subsequently dismissed the same year by the Prothonotary, since his
claim was res judicata in view of the decision rendered by the Prince Edward Island Supreme
Court.
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[6]

In 2015, the appellant filed a new statement of claim before the Federal Court seeking

14.5 million dollars in damages, alleging that the RCMP’s conduct during the fraud investigation

conduct, misfeasance in public office, nonfeasance in public office and breach of trust. It is this
statement of claim, which was subsequently amended, that now lies at the core of this appeal.

[7]

That amended statement of claim had been filed further to an Order rendered by

Mactavish J. of the Federal Court on February 1, 2016, which confirmed on appeal an earlier
Order rendered by the Prothonotary on October 29, 2015, striking out in the appellant’s original
statement of claim allegations against the RCMP, including individual employees, with respect
to their conduct during the fraud investigation.

[8]

Mactavish J. concluded that the appellant was barred from filing another action related to

the conduct of the RCMP during the fraud investigation, in light of the Prothonotary’s prior
direction in this regard. Mactavish J. concluded that the Prothonotary did not err by striking out
his statement of claim, since his repeated claims and unsupported allegations regarding the
RCMP’s conduct in the fraud investigations were scandalous, frivolous or vexatious and
otherwise amounted to an abuse of process. The appellant was, however, granted leave by
Mactavish J. to file an amended statement of claim but only with respect to his claims against the
RCMP relating to its conduct in the two public complaints brought against the RCMP by the
appellant.

2017 FCA 74 (CanLII)

and the handling of his two public complaints amounted to negligence, conspiracy, unlawful
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[9]

The appellant filed an amended statement of claim on February 29, 2016. It was struck

out by the Prothonotary on April 16, 2016, for reasons similar to his previous Order, namely on

amounted to an abuse of process.
III.

The Decision Under Appeal

[10]

The appellant appeal from the Prothonotary’s April 16, 2016 Order was dismissed by the

Judge. In coming to his decision, the Judge considered Rule 174 of the Federal Courts Rules
S.O.R./98-106 (the Rules) and relied on the decision of this Court in St. John’s Port Authority v.
Adventure Tours Inc., 2011 FCA 198, 420 N.R. 149 at paragraph 29. He noted that a plaintiff
must plead sufficient particulars and material facts to support every cause of action pleaded, in
this case, misfeasance in public office, breach of trust and conspiracy. The Judge came to the
conclusion that the appellant’s amended statement of claim did not provide any material facts to
support his claims of misfeasance in public office, breach of trust and conspiracy, and that it was
plain and obvious that it should be struck pursuant to Rule 221(1)(a) of the Rules because it
disclosed no reasonable cause of action.

[11]

The Judge also found that the appellant’s amended statement of claim contained

allegations regarding the RCMP’s conduct in the fraud investigatio n, despite Mactavish J.’s
Order, which had found that these allegations had been properly struck by the Prothonotary’s
Order dated October 7, 2015. He concluded that the appellant was attempting to re-litigate the
matter of the RCMP’s conduct in the fraud investigation and considered this to be an abuse of
process pursuant to Rule 221(1)(f) of the Rules.
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the basis that his claim did not disclose a reasonable cause of action, was vexatious and

IV.

The Standard of Review

[12]

In sitting on an appeal from an order, which dismissed an appeal from a Prothonotary’s

discretionary order striking an amended claim under Rule 221(1)(a), (c) and (f) of the Rules, the
standard of review established in Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235,
applies: Hospira Healthcare Corporation v. Kennedy Institute of Rheumatology, 2016 FCA 215,
[2016] F.C.J. No. 943 (QL). The Judge’s decision will stand unless the appellant identifies an
extricable error of law or an overriding and palpable error committed by the Judge.
V.

The Appellant’s Representations

[13]

At the hearing, the appellant proceeded firstly to recall the events that have led him to file

this appeal, including the allegations associated with the RCMP’s fraud investigation which had
been struck out by Mactavish J. as an abuse of process.

[14]

He then sought permission to introduce, under Rule 351 of the Rules and in support of his

appeal, the following materials that had been filed in Federal Court file T-1297-15: i) a briefing
note detailing the risks faced by the RCMP given his 2011 Public Complaint (the Baillie briefing
note); ii) an email confirming that someone had interfered in his 2011 Public Complaint
investigation (the Baillie Email) and thus committed Code of Conduct violations; and iii) a letter
sent by Sergeant K.G. MacKay (the Letter of Disposition). The appellant’s motion was denied at
the hearing as it failed to meet the test set out by this Court in Shire Canada Inc. v. Apotex Inc.,
2011 FCA 10, 414 N.R. 270; and Palmer v. The Queen, [1980] 1 S.C.R. 759, 1979 CanLII 8
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(SCC) for the introduction of new evidence and because Rule 221(2) of the Rules specifies that

[15]

Notwithstanding the fact that the appellant’s Memorandum of Fact and Law had not

identified a precise error committed by the Judge, at the hearing he argued that the Judge erred
by considering the matter as a claim based on the RCMP’s conduct in the fraud investigation,
rather than a claim aimed at the RCMP’s handling of his complaints.

[16]

The appellant also asserted that his pleadings on the causes of action and the factual bases

presented were sufficient on their own to allow his action to proceed. He also claimed that the
Judge should have reviewed the entire file and taken notice amongst others of the documents that
he tried to introduce before this Court (the Baillie Email, the Letter of Disposition and the Baillie
briefing note) as they established a reasonable prospect of success at trial.

[17]

The appellant then turned the Court’s attention to the case law citing Barkley v. Canada,

2014 FC 39, [2014] F.C.J. No. 43 (QL) at paragraph 15, which reaffirms Brazeau v. Canada
(Attorney General), 2012 FC 648, [2012] F.C.J. No. 1489 (QL), affirming the principle that
pleadings must be read generously and that if there is a reasonable prospect of success, the
matter should be allowed to proceed to trial. He also referred the Court to Hunt v. Carey Canada
Inc., [1990] 2 S.C.R. 959, [1990] S.C.J. No. 93 (QL) at paragraph 33 [Hunt] where it is stated
that it is only where it is plain and obvious that a statement of claim discloses no reasonable
cause of action that it should be struck. Finally, he relied on Sivak v. Canada, 2012 FC 272, 406
F.T.R. 115 at paragraph 53 [Sivak] in support of his claim that he suffered irreparable harm to his
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no evidence shall be heard on a motion for an order under paragraph 221(1)(a).
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reputation, loss of prestige and severe mental distress as a result of the Respondent’s improper

VI.

The Respondent’s Submissions

[18]

In response, counsel for the respondent underlined that when dealing with a motion

pursuant to Rule 221(1)(a) of the Rules, a judge is confined to the pleadings as written.
Consequently, the Judge could not consider the materials in the Federal Court files the appellant
relied upon. The facts, as pleaded, are to be presumed as true and the Judge is tasked with
evaluating whether the facts as stated reveal a cause of action.

[19]

The respondent also argued that the appellant had not provided a basis for a cause of

action resulting from the complaints process because he had previously sought and obtained a
remedy with respect to the RCMP’s response to his initial complaint. Since the final report
issued by the Commission for Public Complaints was favourable to the appellant as it overturned
the RCMP’s initial response to the appellant’s complaint, there is consequently no basis to
support a cause of action. In its view, the claim was properly struck.
VII.

Analysis

[20]

I am of the view that this appeal should be dismissed for the following reasons.

[21]

I have reviewed the amended statement of claim filed by the appellant on February 29,

2016. The first 16 paragraphs recall the factual matrix related to the fraud investigation. I must
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plan to issue false conclusions in its disposition of his public complaints.
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point out that I cannot find any error with respect to the Judge’s conclusion that the appellant’s
allegations with respect to the fraud investigation constituted an abuse of process. At the hearing,

background information. Since Mactavish J. confirmed the Prothonotary’s October 7, 2015,
decision to strike the paragraphs of the initial statement of claim related to the conduct of the
RCMP in the fraud investigation, I am of the view that it was open to the Judge to find that they
constituted an abuse of process under Rule 221(1)(f) of the Rules as they could be read as an
attempt to re-litigate matters that had been settled by judgments in previous proceedings.

[22]

I acknowledge, as pleaded by the appellant, the principle that a motion to strike should

only be granted where it is plain and obvious that the action cannot succeed, assuming the facts
advanced in the statement of claim to be true (see Hunt). It is also well settled that in considering
a motion to strike, the statement of claim should be read as generously as possible as stated in
Operation Dismantle Inc. v. Canada, [1985] 1 S.C.R. 441, [1985] S.C.J. No. 22 (QL) at
paragraph 14. One should accommodate any inadequacies in the statement of claim that are the
result of deficiencies in the drafting of the document.

[23]

As I turn to paragraph 19 of the appellant’s amended statement of claim, I note that it

recites the elements of a claim for misfeasance in public office and alleges the existence of a
conspiracy, but fails to provide specific material facts in support thereof. There is no
identification of the public officers who acted improperly, nor are there specific facts alleged to
establish how they would have acted maliciously.
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the appellant claimed that these paragraphs were inserted in his amended statement as factual
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[24]

As stated in Sivak at paragraph 54, citing Normart Management Ltd. v. West Hill

Redevelopment Co., (1998), 37 OR (3d) 97 (CA), and relied upon by the appellant, where the tort

must be identified and their relationship to each other must be described. Overt acts of each of
the alleged conspirators in pursuit of the conspiracy must be pled with clarity including the times
and dates of such acts. The pleadings must also identify the injury and the damage suffered by
the plaintiff and the monetary loss sustained as a consequence thereof.

[25]

In this case, none of these elements are to be found.

[26]

With respect to the breach of trust claim, it should at a minimum describe the relationship

between the parties and identify the conduct and the specific facts that can support a breach of
the duty owed to the plaintiff. Here again, the amended statement of claim is deficient.

[27]

In view of the appellant’s failure to bring forward sufficient material facts for every cause

of action asserted, there is no reviewable error in the Judge’s order. The Judge applied the correct
principles when considering the appellant’s amended statement of claim. He guided himself
correctly by noting that the amended statement of claim needed to contain sufficient facts to
support every cause of action alleged as per Rule 174 of the Rules.

[28]

I must also reject the appellant’s argument that the Judge should have considered

documents in the file and taken notice, amongst others, of the documents that he tried to
introduce before this Court (the Baillie Email, the Letter of Disposition and the Baillie briefing
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of conspiracy is alleged, the following elements are necessary. All the parties to the conspiracy
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note), as they established his prospect of success at trial to be reasonable. As stated above, it is
well established in jurisprudence that on a motion to strike, no evidence may be considered to

assuming that the facts as pleaded are true and to determine whether they disclosed a cause of
action (Hunt).

[29]

Finally, the Judge did not err in denying the Appellant leave to amend his claim yet

again. First, the Appellant failed to provide material facts to support his bald assertion that his
public complaint was improperly handled at the initial stage. Moreover, it is not clear what cause
of action could lie from the initial decision; the Appellant has already obtained a remedy, as the
Commission for Public Complaints struck the initial RCMP decision and issued one that was
favourable to him.

[30]

Consequently, I conclude that this appeal should be dismissed with costs and leave to

further amend the amended statement of claim be denied.

"A.F. Scott"
J.A.
“I agree.
Yves de Montigny J.A.”
“I agree.
J. Woods J.A.”
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decide whether a claim reveals a reasonable cause of action. The Judge was confined to
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G.R. Strathy J.
[1]

The plaintiff moves to certify this action as a class proceeding under the Class

Proceedings Act, 1992, S.O. 1992, c. 6 (the C.P.A.). He also seeks leave to commence an action
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for secondary market misrepresentation under Part XXIII.1 of the Securities Act, R.S.O. 1990, c.

[2]

The plaintiff alleges that the defendants “fabricated” a financial crisis in the defendant

Western Coal Corporation (the Company or WCC) in November, 2007, in order to artificially
depress its stock price, so that they could enhance their shareholdings in the Company at a
fraction of what the shares were worth. He claims that, as part of this scheme, some of the
defendants created false cash flow projections and made inappropriate write-downs, causing the
Company’s auditors to insist that the November 14, 2007 quarterly financial statements be
qualified by a note that there was “substantial doubt about the ability of the Company to meet its
obligations as they come due”.2
[3]

The plaintiff says that this contrived and unduly pessimistic news caused a loss of

confidence in the Company, sending investors like him “stampeding to the exits”, selling their
securities and causing a dramatic drop in the share price. He claims that this allowed the
defendants to acquire or increase their interests in the Company at a discounted price, thereby
diluting the shareholdings of other stockholders.
[4]

The plaintiff asserts three claims, which he seeks to certify under the C.P.A.:

1

The issue of the three-year limitation period in s. 138.14 of the Securities Act, raised by the decision of the Court of
Appeal in Sharma v. Timminco Ltd., 2012 ONCA 107, [2012] O.J. No. 719, does not arise in this case because the
parties entered into a tolling agreement which was approved and incorporated by reference into an order of this
court.
2

The statement of claim summarizes the claim as follows in para. 6: “This action alleges a scheme by which, among
other things, Western Coal, the Audley defendants and Cambrian misrepresented the true state of Western Coal’s
finances to enable Audley, together with Cambrian, to acquire a controlling interest in WC on favourable terms.”
The plaintiff’s factum contains a similar summary: “This action involves claims against the Defendants based on
their fabrication of a supposed financial crisis in November 2007 at the Defendant Western Coal Corporation
(“WCC” or the “Company”), which artificially drove down WCC’s share price and allowed the other Defendants,
who were major insider shareholders and officers at WCC, to greatly increase their equity holdings in the Company
at the depressed share price.”
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(b) a claim against some of the defendants for conspiracy; and
(c) a claim for oppression under the British Columbia Business
Corporations Act, S.B.C. 2002, c. 57.
[5]

I will begin with the factual background. I will then summarize the plaintiff’s claim as

pleaded and provide some comments on the evidence. I will then address the three claims in the
above order.
I.

THE FACTS

[6]

In this section, I will introduce the parties, describe the events and transactions that are

the basis of the plaintiff’s complaints, and provide some context for the issues. Further detail will
be added later, as necessary.
A. The Parties
The Plaintiff
[7]

The putative representative plaintiff, Wayne Gould (Gould), is a retired engineer and

lives in Alberta. In 2007 Gould became interested in WCC and decided to purchase WCC
debentures, which paid 7.5% annual interest and were convertible to common shares at $4.00. At
various times between January and early November 2007, he purchased WCC debentures with a
total value of $100,000.
[8]

Gould says that on November 15, 2007 he read an article in the Globe and Mail, based on

a news release issued by WCC the previous day, announcing its results for the second quarter of
2008, which ended on September 30, 2007 (Q2 2008). The article stated that “… Western
Canadian Coal said the soaring loonie, low coal prices and operational issues had pushed it to the
brink of collapse.”

Gould immediately liquidated all his holdings in WCC, leaving him with a

capital loss of about $30,000.
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[9]

One week later, on November 22, 2007, Gould saw a news release announcing that WCC

between $30 million and $40 million to a group of investors led by the Audley defendants (the
Audley Financing).

He also learned that some of the individual defendants, who were officers

and directors of WCC, had purchased “significant amounts of shares” in the Company shortly
before the announcement of the Audley Financing. This made him suspect that the Audley
Financing had been arranged well in advance of the November 22, 2007 news release. He
speculated that the Q2 2008 financial statements were part of a conspiracy to temporarily deflate
WCC’s share price so that insiders and related parties could benefit from the enhanced stock
price after the announcement of the Audley Financing.
[10]

Gould brings this action on behalf of all persons who held or disposed of WCC’s

securities during what he refers to as the “Misrepresentation Class Period” – that is, between the
release of the Q2 2008 financial statements and the filing on SEDAR3 of a Material Change
Report confirming the completion of the Audley Financing (November 14, 2007 to December
10, 2007). He also seeks to represent those who acquired, held or disposed of securities of WCC
between April 16, 2007 and July 13, 2009 – a period he describes as the “Oppression Class
Period”.
WCC
[11]

WCC is a British Columbia company, incorporated under the Business Corporations Act

of that province. It is involved in the exploration, acquisition and development of coal mining
properties in British Columbia. WCC is listed on the Toronto Stock Exchange (TSX) and on the
Alternative Investment Market (AIM) of the London Stock Exchange. WCC was a reporting
issuer under the Securities Act and was subject to the continuous disclosure obligations under
Part XVIII of that Act and the civil liability provisions for secondary market misrepresentation
under Part XXIII.1.
3

SEDAR is the System for Electronic Document Analysis and Retrieval, a filing system developed for the Canadian
Securities Administrators to, among other things, facilitate the electronic filing of securities information as required
by the securities regulatory agencies in Canada.
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[12]

WCC’s major shareholder was the defendant Cambrian Mining PLC (Cambrian), which

[13]

WCC had two primary coal-producing assets, both located in northeastern British

Columbia.

One was a group of open pit deposits, known as the Wolverine Mine or Wolverine

Project. This project had a quarter billion dollar construction and start-up budget, which was to
be financed through a combination of equity, debt and operations. Some of the debt financing, a
$75 million facility, was provided by a syndicate led by BNP Paribas (BNP) and was secured by
the assets of the Wolverine Mine. The other major coal asset was an open pit mine referred to as
the Brule Mine.
[14]

In June 2007, Cambrian had acquired a company called Falls Mountain Coals Inc.

(FMC), which owned the Willow Creek Coal Mine, situated near WCC’s Brule Mine. Cambrian
had given WCC a 180 day option to purchase FMC. The acquisition of FMC by WCC, if it could
be accomplished, would enable WCC to use FMC’s coal handling, processing and loading
facilities in conjunction with its Brule Mine, giving rise to significant synergies and costs
savings.
[15]

In the fall of 2007, there were some reasons to be optimistic about WCC’s future. It held

substantial coal reserves, the quality of its coal had received positive reviews from international
steel companies, coal prices were on the rise and it had access to an efficient rail and port
infrastructure to get its product to market.
[16]

There were, however, some real and significant immediate financial challenges facing

WCC. Front and centre was its violation, as of September 30, 2007, of a current ratio4 covenant
in its long term lending facility with the BNP lending syndicate. It had received a short term
waiver of that default until November 30, 2007, but it was required to produce new debt or
equity financing of at least $15 million as a condition of that waiver. It was anticipated by WCC
that the covenant would be violated again within twelve months of September 30, 2007. In the
4

A company’s current ratio represents its current assets divided by its current liabilities. It is an indication of the
company’s ability to meet its short term debt obligations.
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event of a future default, BNP would be entitled to exercise its security over WCC’s assets,
was rocky. BNP had imposed substantial penalties as conditions of its waivers and had amended
the credit agreement to accelerate the reduction of principal and to require increased equity
contributions.
[17]

As well, WCC had not been generating operating profits. It had experienced losses since

Q4 2007 (the three months ended March 31, 2007) and it was unlikely to turn a profit in the near
term. The strengthening Canadian dollar impacted its revenues, because its sales were in U.S.
dollars, but its costs were incurred in Canadian dollars. Revenues were insufficient to cover
operating and overhead costs. WCC incurred a loss at the end of Q2 2008 of about $43 million,
including a number of one-time or unusual items, some of which are discussed below.
Operational difficulties had impacted revenues, adding to the company’s cash flow problems. On
top of all this, the asset-backed commercial crisis was unfolding, impacting WCC’s ability to
liquidate a $5 million investment and also causing a contraction of credit.
Cambrian Mining PLC
[18]

Cambrian is a UK-incorporated mining investment company that held a wide range of

resource-based investments in Europe, North America and Australia.
Audley
[19]

Audley Capital Advisors LLP (incorrectly named in the Statement of Claim as Audley

Advisors LLP) is an English investment advisor and the manager for Audley Capital
Management

Limited,

a

financial services

firm located

in

Guernsey.

Audley

Capital

Management managed and operated a number of private investment funds, including Audley
European Opportunities Master Fund Limited. I will refer to all of these three entities as
"Audley", unless otherwise noted. Audley held a 29% share of Cambrian at the material time.
The Individual Defendants
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[20]

The individual defendants were officers or directors of WCC at the material times, as

(a) John W. Hogg (Hogg) was President and CEO of WCC and a
director of WCC;
(b) Robert Chase (Chase) and John Robert Brodie (Brodie) were
directors of WCC;
(c) John Byrne (Byrne) was a director and Chairman of the Board
of WCC. He was also a director and Chairman of the Board of
Cambrian;
(d) John J. Conlon (Conlon) was a director of both WCC and
Cambrian; and
(e) Charles G. Pitcher (Pitcher) had been President and CEO and a
director of WCC between 2003 and 2004. He resigned from these
positions in May 2004 and served as an independent director of
WCC from 2007 until 2010.
B. The Events at Issue
[21]

To provide context for the discussion that follows, I will give an overview of the events

that give rise to the plaintiff’s claims of misrepresentation, conspiracy and oppression. Some of
these events will be described in more detail later in these reasons, as the need arises.
The Q2 2008 Disclosures
[22]

On November 14, 2007, WCC released its results for Q2 2008. The relevant disclosures

were contained in its financial statements, its Management Discussion and Analysis (MD&A)
and a news release. The alleged misrepresentation, which is at the root of all the plaintiff’s
claims, was contained in Note 1 to the financial statements and in the MD&A, and was repeated
in the news release. Note 1 stated, in part:
The Company was in violation of a financial covenant in respect of
its long term debt at September 30, 2007 and a waiver has been
received from the Company’s lenders. It is expected, however, that
this financial covenant will be violated in the 12 months following
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follows:

September 30, 2007, accordingly, this debt has been classified as
current in these interim financial statements, with the result that the
Company has a working capital deficiency of $24,264,000 at
September 30, 2007.
At current coal prices and Canadian/US dollar exchange rates, the
Company does not expect to have sufficient funds to meet its long
term debt obligations as they come due and to continue the planned
expansion of the Perry Creek Mine, and accordingly the Company
will require equity or debt financing from its major shareholder
and/or external sources. These circumstances lend substantial
doubt as to the ability of the Company to meet its obligations as
they come due and, accordingly, the appropriateness of the use of
accounting principles applicable to a going concern. The Company
has been successful in raising additional equity and debt financing
in the past to fund its capital expenditures and operations, and
management believes that these funds will be available in the
future, however there is no assurance that any required funding
would be available to the Company on acceptable terms.
[Emphasis added.]5
[23]

The focus of the alleged misrepresentation is the underlined portions, particularly the

sentence in the second paragraph expressing “substantial doubt” about the ability of the
Company to meet its obligations as they come due, and therefore the appropriateness of going
concern accounting. This will sometimes be referred to as the “going concern note”.
[24]

When I discuss the leave test, I will describe the background to the preparation of the

financial statements and, more specifically, the reasons for the decision to insert the going
concern note in the financial statements.
[25]

Immediately after the release of the Q2 2008 results, there was a significant decline in the

value of WCC’s common shares, which fell from about $1.68 to 50 cents on November 15, 2007,
rising slightly in the days following.
[26]

The plaintiff asserts that the alleged misrepresentation concerning WCC’s financial

condition was deliberately engineered as part of the defendants’ master plan to enrich themselves
5

The Perry Creek Mine referred to in this note was a deposit forming part of the Wolverine Project.
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and to seize control of WCC.

The plaintiff also asserts that these alleged misrepresentations

WCC’s share price.

This, allegedly, enabled the defendants to carry out certain transactions,

described below, at vastly reduced costs.
The Accounting Adjustments
[27]

The plaintiff pleads that the going concern note was only one of the means used by the

defendants to effectuate their conspiracy to misrepresent WCC’s financial condition. He claims
that the defendants also made “selective write-downs” in Q2 to inflate WCC’s losses and
“concocted” false cash flow projections

in order to make the Company’s financial condition

appear worse that it was. He says that these actions, along with the going concern note, gave the
“false impression that [WCC] was on the verge of bankruptcy.”
[28]

These accounting adjustments are discussed later in these reasons.

Non-Disclosure of the Audley Financing
[29]

Another feature of the alleged conspiracy is Gould’s claim that the Audley Financing,

which provided an injection of capital to forestall a default in WCC’s obligations to BNP on
November 30, 2007, had been secretly pre-arranged by WCC and Cambrian, with the knowledge
of the individual defendants. The intentional short-term deflation of the share price was, he
claims, intended to allow Audley, Cambrian and the individual defendants to acquire WCC’s
shares at bargain-basement prices through the Audley Financing and the other transactions
described immediately below.
The Impugned Transactions
[30]

The transactions at issue are:
(a) the acquisition of shares in WCC by three directors, Chase,
Brodie and Hogg;
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(c) the sale of FMC by Cambrian to WCC in exchange for shares
of WCC; and
(d) the amendment of a loan agreement between Cambrian and
WCC.
[31]

The plaintiff contends that the defendants benefitted from these transactions because

the price of WCC’s shares had been artificially reduced as a result of the conspiracy to misstate
the Company’s financial condition. He pleads that the impact of the last three transactions was to
enable Cambrian and Audley to increase their holdings in WCC on favourable terms and diluted
class members’ holdings in the Company. These three transactions are at the core of the
plaintiff’s claim of oppression.
(a) Acquisition of WCC Shares by Chase, Brodie and Hogg
[32]

Gould’s suspicion of a conspiracy and insider trading was excited by his discovery that

three WCC directors had purchased shares of WCC shortly after the disclosure of the Q2 2008
results.

I will discuss the evidence surrounding these transactions, which were openly made and

relatively modest, in due course. The directors have given uncontradicted evidence that they did
not take advantage of any undisclosed material information concerning the affairs of WCC.
(b) The Audley Financing
[33]

At the end of June 2007, WCC had closed a private placement of approximately $45

million, to meet its commitments due June 30, 2007 and to provide additional working capital.
[34]

Around the same time, WCC became aware that it had violated certain reporting and

financial covenants in its loan agreement with BNP. BNP granted a waiver of this default, but
only on condition that WCC increase its principal payment due on September 15, 2007 from $10
million to $15 million.
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[35]

It soon became apparent that WCC would not be able to make the September 15, 2007

investment in asset-backed commercial paper was not available to help pay down the BNP loan.
[36]

On September 15, 2007, BNP granted another waiver, but once again imposed tough

terms. WCC was obliged to immediately pay $10 million of the outstanding loan, to raise $5
million to replace the illiquid commercial paper, and to raise an additional $10 million in capital
by November 30, 2007.
[37]

To satisfy BNP’s immediate demands, Cambrian made a $5 million loan to WCC in

September 2007. The terms were negotiated between Cambrian’s CEO and WCC’s independent
directors. The loan included an agreement that Cambrian would be issued 520,000 warrants to
purchase common shares of WCC, exercisable up to September 30, 2008, at $2.35, the price that
had been used for the $45 million equity issue in June, 2007.
[38]

From June 30, 2007, up to the completion of the Audley Financing, WCC and its officers

and directors were engaged in extensive efforts, personally and through outside expert
consultants and with the assistance of Cambrian, to obtain more stable and secure long-term
financing to replace the BNP facility. The evidence concerning these efforts is described in
detail, in the affidavit of Jeff Redmond (Redmond), the acting CFO of WCC at the material time,
the affidavit of Greg Jones, the former in-house counsel and corporate secretary of WCC and the
affidavit of Chase.
[39]

Notwithstanding these efforts, financing had not been arranged by November 14, 2007,

when the Board of WCC met to approve the Q2 financial statements and regulatory filings. In
spite of this, management was confident, as stated in Note 1 to the financial statements and in the
MD&A and news release, that financing would be arranged, as it had been in the past.
[40]

In the period immediately following the release of the Q2 2008 results on November 14,

2007, WCC continued to aggressively search for financing on a number of fronts, in order to
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meet its November 30, 2007 obligations to BNP and to finance the Company’s operations

[41]

Financing proposals were ultimately received from three sources, including Audley. A

term sheet was ultimately signed with Audley for up to $40 million in convertible debentures,
with Audley committing to purchase $30 million and WCC being able to place $10 million with
other investors. The debentures paid interest at 8.5% per annum and were convertible at 75 cents
per share. In addition, Audley Management received warrants to purchase 4.24 million common
shares of WCC at 75 cents per share as an underwriting and arrangement fee.
[42]

WCC was able to rely on an exemption permitted under s. 604(e) of the TSX Company

Manual that permitted issuers in “serious financial difficulty” to conclude a financing without
shareholder approval. WCC sought and obtained the exemption for the Audley Financing.
(c) The Sale of FMC by Cambrian to WCC
[43]

As a condition of the Audley Financing, WCC was required to exercise its option to

acquire FMC from Cambrian. Audley believed that FMC would strengthen WCC’s asset base,
provide operational efficiencies and synergies, and increase WCC’s long term value.
[44]

The details of the negotiations leading up to the agreement of WCC to acquire FMC from

Cambrian, and the amendment to the Cambrian loan, are set out, at great length, in the affidavits
of both Burridge and Chase. They resulted in a memorandum of understanding dated November
30, 2007. The total price was set at approximately $28 million dollars, with an initial payment of
18,740,898 common shares at seventy five cents per share, representing approximately $14
million and a deferred payment of approximately $14 million to be made September 30, 2008, in
either cash or shares, at the option of Cambrian. If Cambrian exercised that option, or if WCC
was not able to fund the payment in cash, Cambrian was to receive 9 million shares of WCC
valued at $1.56 per share.
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[45]

The memorandum of understanding was subsequently amended in February 2008, to

2008, it would receive 4,534,088 shares of WCC at a price of $3.10 per share.
[46]

The evidence is clear that the negotiations were arm’s length and involved genuine

bargaining. The transaction was recommended by an independent committee of WCC’s directors
and was the subject of a fairness opinion from Capital West. It was ultimately approved by
99.94% of the votes cast by shareholders in favour of the acquisition of FMC. In the course of
negotiations, the special committee of WCC obtained an opinion that FMC had a value of
between $100-115 million, far in excess of the price of approximately $28 million.
(d) The Amendment of the Cambrian Loan
[47]

It was also a condition of the Audley Financing that there be an amendment to the terms

of the of the $5 million loan made by Cambrian to WCC in September 2007, to ensure that
Cambrian would not exercise its right to demand repayment of the loan, a right that would be
triggered by the financing.
[48]

The amendment was negotiated between the independent directors of Cambrian and

WCC and provided that:
(a) Cambrian agreed to waive its right to demand repayment of the
loan;
(b) Cambrian agreed to release the asset-backed commercial paper
that it held as security for the loan;
(c) Cambrian agreed to waive the $125,000 fee that was due to it;
and
(d) Cambrian was entitled to convert the loan to shares on the
same basis that Audley and the other investors had been offered –
namely, $0.75, as opposed to the original price of $2.35 per share.
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[49]

The amendment to the Cambrian loan was made in November 2007 and was disclosed in

WCC on March 31, 2008.
[50]

As events transpired, Cambrian did not exercise its conversion rights under the loan and,

instead, the amounts owing to Cambrian were set off against amounts owed by Cambrian to
WCC.
[51]

The plaintiff claims that the Audley Financing, the sale of FMC to WCC and the

amendment of the Cambrian loan were the end game of the conspiracy and were oppressive
because they diluted class members’ holdings.
[52]

The Audley Financing allowed WCC to survive the “perfect storm” of November 2007. It

also made it possible for WCC to exercise its option to purchase FMC from Cambrian. As events
transpired, coal prices rose significantly in April 2008 and had a dramatic effect on the
Company’s profitability and, correspondingly, on its share price. Ultimately, in 2011, the
Company was bought by Walter Equity at $11.50 per share, a handsome appreciation for those
shareholders who accepted management’s opinion that WCC would find acceptable financing in
November 2007 and who decided to hang on to WCC’s shares, having decided that the risk was
an acceptable one.
II.
[53]

THE PLEADING AND THE EVOLUTION OF THE PLAINTIFF’S CASE
In this section, I will summarize the allegations in the Fresh as Amended Statement of

Claim and will contrast those allegations with the position the plaintiff takes on this motion. I
will give more details of the pleadings of misrepresentation, conspiracy and oppression in the
sections dealing with those specific claims.
[54]

The Fresh as Amended Statement of Claim pleads that WCC, the Audley defendants and

Cambrian “misrepresented the true state of Western Coal’s finances to enable Audley, together
with Cambrian, to acquire a controlling interest in Western Coal on highly favourable terms.”
The plaintiff alleges that the misrepresentation included the statement that WCC did not have
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sufficient funds to meet its obligations as they came due, the improper accounting adjustments

[55]

The plaintiff pleads that the alleged misrepresentation had a strategic purpose and was

part of the conspiracy between WCC, Cambrian and Audley to profit financially. He says that
the defendants knew, or ought to have known, that this misrepresentation would result in a
precipitous drop in WCC’s share price, enabling them to acquire control of WCC on favourable
terms through the Audley Financing, the sale of FMC by Cambrian to WCC and the amendment
of the Cambrian loan.
[56]

He pleads that these transactions were oppressive and unfairly prejudiced the rights of

class members, because their shareholdings were diluted.
[57]

Gould also alleges that Hogg, Brodie and Chase “purchased shares in Western Coal with

the benefit of inside knowledge that had not been publicly disclosed, in violation of securities
laws.”
[58]

Relying on the evidence of his expert accounting witness, the plaintiff argues in his

factum that the Q2 2008 disclosures painted an unnecessarily “bleak” picture of a company on
the verge of bankruptcy. He alleges that the defendants deliberately enhanced WCC’s losses in
the second quarter in order to “spread alarm” among investors and “concocted” false cash flow
projections in order to induce WCC’s auditor, PricewaterhouseCoopers (PwC) to make the going
concern note in the financial statements.
[59]

The plaintiff’s case has morphed over time. As presented in the original motion record,

it was alleged that the Audley Financing was part of the entire “scheme”. Gould deposed in his
affidavit that when he learned that the individual defendants had purchased shares shortly before
the announcement of the Audley Financing, he became “suspicious” that the financing had been
pre-arranged. Having sold his debentures at a loss, in the belief that the Company was about to
fail, he was shocked and probably angry to discover that some of the directors had bought the
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Company’s shares during the crisis and that the stock price had rebounded on the announcement,

[60]

In the face of the extensive and largely unchallenged evidence of the defendants, the

plaintiff’s case has changed significantly. By the time the motion was heard, the plaintiff
substantially downplayed, to the point of abandonment, his assertion that the alleged
misrepresentation was part of a pre-planned scheme to enable Audley to seize an interest in
WCC. Instead of contending that the Audley Financing had been pre-arranged, it was suggested
that WCC deliberately delayed its efforts to obtain financing, apparently, to leave itself with no
saviour other than Audley and that Audley was only too happy to jump into the vacuum,
knowing that the going concern note in the financial statements was wrong. The plaintiff also
suggested that the defendants deliberately painted a bleak financial picture for WCC by focusing
on its short term problems rather than its long term prospects.
[61]

It remained the plaintiff’s position, at least in counsel’s factum, delivered less than a

month before the hearing, that the individual defendants (other than Pitcher), with the
collaboration of Redmond, deliberately misrepresented to the public that “[WCC’s] financial
condition was dire and the Company might not even survive”.
III.

THE EVIDENCE

[62]

As the leave motion requires an evidence-based analysis of whether the plaintiff’s claim

has a reasonable possibility of success at trial, it is appropriate to make some preliminary
comments on the evidence that has been tendered by the parties.
A.

The Plaintiff’s Evidence

[63]

The plaintiff provided evidence from two fact witnesses and two expert witnesses.

[64]

Gould swore a short affidavit, describing his acquisition of the WCC debentures and the

circumstances, described above, that led to the commencement of this action. He also deposed to
his good faith in commencing this action and explained why, in his view, the action was
appropriate for certification as a class action.
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[65]

The other fact witness was an associate in the office of the plaintiff’s counsel, who set out

documents and corporate disclosures.
[66]

Quite obviously, neither Gould nor his lawyers had any personal first-hand knowledge of

the transactions at issue or of the underlying facts behind the claims of oppression, conspiracy,
intentional misrepresentation and insider trading that are made in the statement of claim.
[67]

The plaintiff filed two expert reports of Rosen & Associates Limited, an accounting firm

specializing in forensic and investigative accounting. The first report took the form of an
affidavit of Lawrence S. Rosen, one of the principals of the firm. The other was a report jointly
signed by Mr. Rosen and A.T. Mak, who is also a principal in the firm. It was filed following the
delivery of the defendants’ reply evidence. For the sake of convenience, I will refer to the
authors of both reports as “Rosen”. Rosen’s evidence will be discussed in this part and also in
my analysis of the issues in Part IV.
[68]

The other expert was Derek Sigel, a securities lawyer, who deposed that the Audley

Financing must have been known to WCC and its senior management “a number of days” in
advance of its announcement on November 22, 2007. The purpose of this evidence appears to
have been to attempt to show that the Audley Financing must have been arranged for some time,
and inferentially that it was probably know at the time the Q2 2008 disclosures were made on
November 14, 2007.
[69]

As I have noted, by the time of the hearing, the allegation that the Audley Financing had

been pre-arranged was effectively demolished by the defendants’ evidence and had been
abandoned by the plaintiff.
[70]

In the result, the plaintiff’s case is exclusively based on the public record, the evidentiary

foundation produced by the defendants and the expert evidence of Rosen.
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The Defendants’ Evidence

[71]

The defendants have delivered a substantial body of evidence.

WCC, Audley and

Cambrian have provided evidence through one or more former officers or directors. Every one of
the individual defendants, other than Conlon, has provided an affidavit. Affidavits have been
provided by the audit partner of PwC responsible for WCC, and by the consultants involved in
searching for financing for WCC. The deponents, fifteen in all, were personally involved in the
events that are the subject of this litigation and they have provided detailed and thoroughly
documented evidence concerning their actions during the material time.
[72]

In addition, expert accounting evidence has been provided by several affiants on behalf of

Deloitte & Touche LLP and by Navigant Consulting Inc.
[73]

Only four of the defendants’ witnesses were cross-examined: Julian Treger (Audley)

Mark Burridge (Cambrian’s former CEO), Lenard Boggio (Boggio), the audit partner of PwC
responsible for WCC, and Redmond (Western’s former Director of Finance and acting CFO).
C.

Comments on the Evidence

[74]

The plaintiff objects that the mountain of evidence adduced by the defendants is a

strategic attempt to turn the leave motion into an assessment of the merits based on the balance
of probabilities and with an incomplete evidentiary record. He says that if the court condones this
practice it will enable well-resourced and powerful defendants to overwhelm would-be class
actions with an impenetrable wall of evidence.
[75]

The plaintiff notes that there have been no affidavits of documents and says that the

defendants have made selective disclosure, putting their best foot forward and concealing
evidence that could harm their case. He notes that large volumes of material, and some affidavit
evidence, was produced by the defendants only after cross-examinations had been completed.
[76]

I do not accept the plaintiff’s position on this issue. The plaintiff claims damages of $200

million. He makes very serious allegations against the defendants and other professionals. The
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consequences of granting leave and certification are significant. The defendants are entitled to
reasonable possibility of success. They are also entitled to rely on that record to show that there
is no basis in fact for the existence of common issues of conspiracy and oppression.
[77]

The plaintiff was at liberty to cross-examine any of the defendants’ witnesses. Only a few

were cross-examined. No document has been identified that the plaintiff has requested and that
the defendants have failed to produce. No motion was brought by the plaintiff for the production
of any additional document or for leave to cross-examine any additional witness.
[78]

In Silver v. Imax Corp., [2009] O.J. No. 5573, 66 B.L.R. (4th ) 222, leave to appeal ref’d,

2011 ONSC 1035, [2011] O.J. No. 656 (Div. Ct.) (Silver v. Imax (Leave)), van Rensburg J. noted
that the “reasonable possibility of success” requirement in the statutory leave test captures two
meanings – the possibility must be more than a “mere” possibility and it “must be based on a
reasoned consideration of the evidence” (at para. 324). In this latter regard, van Rensburg J.
noted that the evaluation of the merits at the leave stage is necessarily constrained by the motion
procedure – at paras. 326-327:
In undertaking this evaluation the court must keep in mind that
there are limitations on the ability of the parties to fully address the
merits because of the motion procedure. There is no exchange of
affidavits of documents, no discovery (although affiants may be
cross-examined) and witnesses cannot be summoned. The
credibility of a witness' evidence given by affidavit in a motion,
irrespective of how searching an out-of-court cross-examination
may be, can only be fully determined when it is tested in open
court. As Master McLeod noted in Caputo v. Imperial Tobacco
Ltd., [2002] O.J. No. 3767 (S.C.) at para. 19:
A judge weighing affidavit evidence does not have the
same opportunity as a trial judge to look the witness in the
eye and assess whether he or she is forthright and
believable. There is, of course, opportunity to reject
affidavit evidence because it is internally inconsistent,
illogical, wanting in detail, contrary to documentary
evidence, or otherwise contradicted.
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put a record before the court to establish that the plaintiff’s misrepresentation claim has no

As a result, the court must evaluate and weigh the evidence at
hand, keeping in mind the restrictions of the motions process and
what may be available to the parties in a trial. This does not mean
that the court should speculate about what better evidence a party
may advance when the matter reaches trial, or fill obvious gaps in
a party's case; it does however require the court to assess the
evidence realistically, having regard to which party has the burden
of proof and access to evidence that may be brought forward at the
preliminary stage, and paying attention to conflicts in the evidence
that may not be capable of being determined in a motion, without a
full assessment of a witness' testimonial credibility
[79]

Van Rensburg J. concluded, at paras. 331-334:
The leave provision, working with the definition of the statutory
cause of action and defences, requires plaintiffs to put forward the
evidence they rely on as to the misrepresentation, and the extent of
knowledge or participation required for non-core documents and
liability for officers, and permits each proposed defendant to offer
an account that may contradict the plaintiffs' allegations, or would
fall within the terms of one or more of the defences afforded by the
statute.
The evidence must be considered at the leave stage to determine
whether the plaintiffs' action, after the respondents have had the
opportunity to put forward evidence to support their defences and
the positions of the parties have been explored in crossexamination, has a reasonable possibility of success.
In this regard it is not sufficient (as the respondents contend) to put
forward defences which the plaintiffs must "overcome". Nor is the
court required (as the plaintiffs assert) to leave any assessment of
the defences to a trial. The court must consider all of the evidence
put forward in the leave motion, including evidence supportive of
any statutory defence. Because the onus of proof of a statutory
defence is on the respondents, the court must be satisfied that the
evidence in support of such a defence at the preliminary merits
stage will foreclose the plaintiffs' reasonable possibility of success
at trial.
Considering all of the factors noted above, I have approached part
two of the leave test by asking myself whether, on the evidence
that is before the court on this motion -- that is the affidavits and
transcripts of examinations, as well as the various documents that
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have been tendered as exhibits, and produced in response to
undertakings and ordered to be produced during the crossexamination process -- as well as reasonable inferences to be
drawn from such evidence, and considering the onus of proof for
each of the cause of action and the defences, as well as the
limitations of evaluating credibility in a motion, is there a
reasonable possibility that the plaintiffs will succeed at trial in
proving [the various elements of the statutory cause of action] …
[80]

I respectfully adopt these comments. In this case, the defendants have – as they are

entitled to do – put forward evidence to contradict the plaintiff’s allegations. In assessing the
weight to be accorded this evidence, I am required to consider the limitations of the motions
process, including the fact that the evidence is not given viva voce. I am also entitled to consider
whether the evidence has been challenged on cross-examination, and whether it is consistent
with other evidence and contemporaneous documentation, viewed as a whole.
D.

Comments on the Plaintiff’s Expert Evidence

[81]

The defendants have raised issues about Rosen’s evidence. They accuse him of breaching

the duties of an expert by giving opinions on matters outside his expertise, by weighing evidence
and making findings of fact and by engaging in argument and legal analysis. The plaintiff has
failed to answer these objections and in my view they are well-founded. They call Rosen’s
independence into question and justify substantially discounting his evidence to the point that I
have no confidence in its reliability. I have come to this conclusion for the following reasons.
[82]

First, Rosen and Mak are chartered accountants. They describe themselves as forensic

accountants. They have experience and qualifications in matters of financial reporting and
disclosure, GAAP (generally accepted accounting principles) and accountants’ negligence. In the
course of their reports, however, they repeatedly purport to give opinions on matters outside their
proven expertise, including matters of corporate governance and securities law. For example, in
commenting on the use of “going concern” language in the Q2 2008 financial statements, Rosen
stated: “Unwarranted gloom and biased descriptions do not constitute fair financial presentation,
nor were they permitted under the Canadian accounting standards that existed at the time.
Unjustifiable management-based impacts on share prices are contrary to good governance
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principles and basic securities law.” Leaving aside the accusation of bias, which is utterly
law, even if evidence of the latter was admissible, which it is not.
[83]

Other examples abound. Rosen made comments about WCC’s attempts to obtain

financing, suggesting that management’s efforts were “slow and half-hearted and fell short of
expected measures for a business that was supposed to be in financial distress.” This statement is
not only impermissible fact-finding, but it also expresses an opinion on a subject matter –
corporate financing practices – for which Rosen has no proven expertise, education or training.
[84]

Rosen also purports to give evidence on matters having to do with corporate governance

and oppression – frequently based on suspicion and innuendo – for example, “Far too many
events and activities by the management of WCC raised very serious concerns about the
governance of WCC in 2007. Minority shareholder oppression has to be thoroughly investigated
as one possibility.”
[85]

The willingness of an expert to step outside his or her area of proven expertise raises real

questions about his or her independence and impartiality. It suggests that the witness may not be
fully aware of, or faithful to, his or her responsibilities and necessarily causes the court to
question the reliability of the evidence that is within the expert’s knowledge.
[86]

Second, Rosen purports to weigh evidence, evaluate the credibility of witnesses and make

findings of fact. Some of the previous examples are indicative of this propensity, but there are
others. Simply by way of example, in one of his reports, Rosen stated: “Further investigation of
the disclosures is necessary. Many indications exist that WCC was not insolvent and that its
management chose not to explore viable options prior to, and during, the purported ‘financial
distress period’. Such behaviour would be consistent with an intention to create false panic about
the financial health of the Company, so as to suppress its stock price.”

This statement is

objectionable on a number of grounds: it is unvarnished fact-finding, it attributes motive and it
contains pure speculation.
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[87]

I have already referred to Rosen’s evidence to the effect that the efforts of management to

conclusory statements, without any attempt to provide a factual basis for his conclusions,
couched in pejorative and argumentative language.
[88]

By the time Rosen delivered this report, he had the affidavits of all members of senior

management of WCC, including Redmond, and the affidavit of Boggio of PwC explaining the
process leading up to the inclusion of the going concern note in the financial statements. He also
had the evidence of the defendants concerning their efforts to explore financing options before,
during and after the release of the financial statements. In making the foregoing statements he
was purporting to weigh and evaluate this evidence and was drawing adverse and unsupported
conclusions about what the evidence established.
[89]

Third, Rosen engaged in blatant advocacy, making exaggerated, inflammatory and

pejorative comments and innuendos, which were argument rather than evidence. For example, in
commenting on the Q2 2008 disclosures, Rosen stated: “In our opinion, WCC’s public
announcement significantly overstated the financial risks facing the company in November 2007.
A major concern for shareholders has to be that the Company’s disclosures could very well have
deliberately been made to create false panic with investors and depress the Company’s share
price.” This is also another example of Rosen attributing motive, and engaging in speculation,
rather than confining himself to opinions that are within his area of expertise.
[90]

Again, there are numerous examples of this kind of language set out in the factum of

counsel for Chase, Hogg and Brodie. Rosen seldom missed an opportunity to take a pejorative
swipe at the defendants, often in a speculative way. The following will suffice simply as
examples:
“Minority shareholder oppression is highly suspected, based on
publically available evidence.”
“[t]he entire transaction appeared to be unusual, carrying
possible impacts on WCC’s share price and therefore could be
oppressive to some shareholders.”
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“A major concern for shareholders has to be that the Company’s
disclosures could very well have deliberately been made to create
false panic with investors, and depress the Company share
price.”
“We would expect that specific, extensive effort would have
been made by WCC management to follow the seemingly simple
solution to avoid adverse financial disclosures.” [emphasis
added]
[91]

There are multiple other instances in which Rosen exceeds the bounds of his expertise,

purports to make findings of fact and engages in argument, advocacy and hyperbole. They offend
the rules applicable to expert evidence as set out and discussed in: R. v. Mohan, [1994] 2 S.C.R.
9; Williams v. Canon Canada Inc., [2011] O.J. No. 5049 (S.C.J.); Carmen Alfano Family Trust
(Trustee) v. Piersanti, 2012 ONCA 297, [2012] O.J. No.2042 (C.A); R. v. J (J.L.), 2000 SCC 51,
[2000] 2 S.C.R. 600 (S.C.C.), at para. 37.
[92]

In the Carmen Alfano Family Trust case, the Court of Appeal observed, at paras. 107-

108:
That said, courts remain concerned that expert witnesses render
opinions that are the product of their expertise and experience and,
importantly, their independent analysis and assessment. Courts rely
on expert witnesses to approach their tasks with objectivity and
integrity. As Farley J. said in Bank of Montreal v. Citak, [2001]
O.J. No. 1096, "experts must be neutral and objective [and], to the
extent they are not, they are not properly qualified to give expert
opinions."
When courts have discussed the need for the independence of
expert witnesses, they often have said that experts should not
become advocates for the party or the positions of the party by
whom they have been retained. It is not helpful to a court to have
an expert simply parrot the position of the retaining client. Courts
require more. The critical distinction is that the expert opinion
should always be the result of the expert's independent analysis and
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“…the second quarter (ended September 30, 2007) financial
statements represented the only opportunity to disseminate
adverse news under the guise of “regular” financial reporting.”

conclusion. While the opinion may support the client's position, it
should not be influenced as to form or content by the exigencies of
the litigation or by pressure from the client. An expert's report or
evidence should not be a platform from which to argue the client's
case. As the trial judge in this case pointed out, "the fundamental
principle in cases involving qualifications of experts is that the
expert, although retained by the clients, assists the court."
[93]

The Court of Appeal continued, at para. 110, by noting that where the court observes a

lack of independence, it will generally discount the weight to be given to the expert’s opinion:
In most cases, the issue of whether an expert lacks independence or
objectivity is addressed as a matter of weight to be attached to the
expert's evidence rather than as a matter of the admissibility.
Typically, when such an attack is mounted, the court will admit the
evidence and weigh it in light of the independence concerns.
Generally, admitting the evidence will not only be the path of least
resistance, but also accord with common sense and efficiency.
[94]

Rosen’s willingness to engage in this type of advocacy, exaggeration and over-statement,

and his failure to make a balanced assessment of the evidence, drawing only the most
unfavourable conclusions, casts serious doubt on his independence and objectivity and causes me
to discount the weight which might be given to his evidence.
[95]

Rosen signed an acknowledgment of expert’s duty in which he acknowledged a duty to

provide fair, objective and non-partisan opinion that related only to matters that were within his
area of expertise. He also acknowledged that this duty prevailed over any obligation he might
owe to the party that retained him. Rosen did not confine himself to matters within his expertise.
He engaged in impermissible fact-finding and speculation. The tone of his report was not fair,
objective and non-partisan. These failings, together with shortcomings in his logic, discussed
below, give me no confidence that his evidence can be relied upon, or could possibly be relied
upon at trial.
IV.

THE ISSUES AND ANALYSIS
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[96]

My examination of the issues departs from a conventional analysis of a certification

C.P.A. has been met. In these reasons, I first address the issue of whether leave should be granted
to pursue the claim for secondary market misrepresentation under the Securities Act. I have
concluded that leave should not be granted because the plaintiff’s claim has no reasonable
possibility of success at trial. This conclusion makes it unnecessary to consider whether that
claim should be certified. As the alleged misrepresentation is also a central aspect of the
conspiracy claim, I then consider whether the evidence establishes a sufficient basis, in fact, for
the existence of common issues that would make it appropriate to certify the conspiracy claim,
assuming the other requirements of s. 5(1) of the C.P.A. are met. I have answered this question in
the negative. Finally, I have accepted the defendants’ submission that this court has no
jurisdiction over the oppression claim because the cause of action is within the exclusive
jurisdiction of the Supreme Court of British Columbia. In these circumstances, it is not necessary
to consider the many other issues raised by the parties, including the issues of whether the other
requirements of s. 5(1) of the C.P.A. have been met in the case of each claim.
A.

The Leave Motion and Certification of the s. 138.3 Claim

[97]

Section 138.3 of the Securities Act confers a cause of action for misrepresentation in the

secondary securities market in favour of a person who acquires, or disposes of, the issuer’s
securities between the release of the document containing the misrepresentation and the time the
misrepresentation was publicly corrected, regardless of whether or not the plaintiff actually
relied on the misrepresentation. The section provides:
138.3(1) Where a responsible issuer or a person or company with
actual, implied or apparent authority to act on behalf of a
responsible issuer releases a document that contains a
misrepresentation, a person or company who acquires or disposes
of the issuer’s security during the period between the time when
the document was released and the time when the
misrepresentation contained in the document was publicly
corrected has, without regard to whether the person or the
company relied on the misrepresentation, a right of action for
damages against,
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(b) each director of the responsible issuer at the time the document
was released;
(c) each officer of the responsible issuer who authorized, permitted
or acquiesced in the release of the document.
[98]

A “misrepresentation” is defined in s. 1(1) as:
(a) an untrue statement of material fact, or
(b) an omission to state a material fact that is required to be stated
or that is necessary to make a statement not misleading in the light
of the circumstances in which it was made.

[99]

A “material fact”, when used in relation to issued securities, means:
a fact that would reasonably be expected to have a significant
effect on the market price or value of the securities.

[100]

Where the misrepresentation is made in a “core document”, which includes the issuer’s

annual and interim financial statements and MD&A, the issuer, its directors and each officer who
authorized, permitted or acquiesced in the release of the document, are liable for the
misrepresentation, subject to the availability of the “reasonable investigation” defence in s.
138.4(6). In the case of core documents, therefore, it is not necessary to show that the issuer or
the officer or director knew that the document contained a misrepresentation.
[101]

In contrast, where the misrepresentation is made in a non-core document, or in a public

oral statement, the burden is higher. Section 138.4(1) provides that to establish liability, the
plaintiff must prove that the issuer, officer or director:
(a) knew, at the time that the document was released or public oral
statement was made, that the document or public oral statement
contained the misrepresentation;
(b) at or before the time that the document was released or public
oral statement was made, deliberately avoided acquiring
knowledge that the document or public oral statement contained
the misrepresentation; or
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[102]

In this case, because the same alleged misrepresentations were made in both core

documents (the financial statements and MD&A) and a non-core document (the news release), it
is unnecessary to consider the requirements of s. 134.8(1).
[103]

No action may be commenced under s. 138.3 without leave of the court, and leave can

only be granted where the court is satisfied that:
(a) the action is brought in good faith; and
(b) there is a reasonable possibility that the action will be resolved
at trial in favour of the plaintiff (s. 138.8(1)). [Emphasis added.]
[104]

The plaintiff pleads that:
(a) he purchased and sold WCC debentures during the class
periods;
(b) WCC is a “responsible issuer” within the meaning of the
Securities Act;
(c) Cambrian is an “influential person” within the meaning of the
Securities Act;
(d) the Individual Defendants were directors of WCC during the
Misrepresentation Class Period;
(e) WCC released one or more documents knowing that they
contained a “misrepresentation”;
(f) as a result of the misrepresentation, the share price of WCC on
the TSX dropped from a high of $1.75 on November 14, 3007 to a
low of $0.47 the next day, on heavy trading;
(g) the individual defendants made the misrepresentations by
releasing, or authorizing, permitting and/or acquiescing in the
release of the documents containing the misrepresentations;
(h) Cambrian made the
influencing the release or

misrepresentations by knowingly
by authorizing, permitting and/or
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in connection with the release of the document or the making of
the public oral statement that contained the misrepresentation.
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(i) WCC, the individual defendants and Cambrian are liable to the
Plaintiff and the Misrepresentation Class Members who held or
disposed of their shares during the Misrepresentation Class Period.
[105]

The history of the statutory remedy, and the principles applicable to the leave test, have

been discussed at some length in Silver v. Imax (Leave); Dobbie v. Arctic Glacier Income Fund,
2011 ONSC 25, [2011] O.J. No. 932 and Green v. Canadian Imperial Bank of Commerce, 2012
ONSC 3637, [2012] O.J. No. 3072.
[106]

The test should be applied in such a way as to screen out strike suits while providing

access to the courts for shareholders with legitimate claims. It is necessary, however, to examine
all the evidence to determine whether the plaintiff’s case is “so weak, or has been so successfully
rebutted by the defendant, that it has no reasonable prospect of success”: Green v. Canadian
Imperial Bank of Commerce, above, at para. 374.
1.
[107]

Good Faith
As noted, s. 138.8(1)(a) of the Securities Act requires that the action be brought in good

faith. The defendants do not challenge the plaintiff’s good faith in bringing the claim. That being
said, I have noted on several occasions that the commencement of this action by Mr. Gould
appears to have been inflamed by three particular assumptions, to which Rosen has added fuel,
and which have now been demonstrated to be entirely unfounded – namely, that the alleged
misrepresentation was a deliberate act, that the Audley Financing was pre-arranged and that the
individual defendants took advantage of inside information to increase their stockholdings.
2.
[108]

Reasonable Possibility of Success at Trial
I will now turn to the question of whether the plaintiff’s misrepresentation claim meets

the second part of the leave test – that is, the requirement of s. 138.8(1)(b) that there is a
reasonable possibility that the action will be resolved at trial in favour of the plaintiff.
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[109]

I will begin by examining the alleged misrepresentation in the context in which it was

issue and that informed the disclosures that were made by WCC. I will then examine the process
leading up to the release of the disclosures. Next, I will examine the expert evidence on both
sides of the issue. As the plaintiff’s allegations of misrepresentation are tied to his claim that
WCC made improper accounting adjustments to inflate its losses in Q2 2008, I will examine this
contention as well as certain other allegations, including the allegation that some of the
individual defendants enriched themselves by acquiring WCC shares to take advantage of their
misrepresentation.

Finally,

I

will

explain

why

I

have

concluded

that

the

plaintiff’s

misrepresentation claim has no reasonable possibility of success at trial and leave should not be
granted.
(a) The Alleged Misrepresentation
[110]

It is important to put the alleged misrepresentation in context. It was contained in the

first note to the unaudited consolidated financial statements of WCC for the three and six months
ending September 30, 2007. The financial statements are twenty-one pages long and there were
nineteen notes. Although I have quoted the note earlier, I repeat it here for context. Note 1
provided, in part, as follows:
The Company was in violation of a financial covenant in respect of
its long term debt at September 30, 2007 and a waiver has been
received from the Company’s lenders. It is expected, however, that
this financial covenant will be violated in the 12 months following
September 30, 2007, accordingly, this debt has been classified as
current in these interim financial statements, with the result that the
Company has a working capital deficiency of $24,264,000 at
September 30, 2007.
At current coal prices and Canadian/US dollar exchange rates, the
Company does not expect to have sufficient funds to meet its long
term debt obligations as they come due and to continue the planned
expansion of the Perry Creek Mine, and accordingly the Company
will require equity or debt financing from its major shareholder
and/or external sources. These circumstances lend substantial
doubt as to the ability of the Company to meet its obligations as
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made in the Q2 2008 disclosures. I will then identify the main accounting principles that are at

they come due and, accordingly, the appropriateness of the use of
accounting principles applicable to a going concern. The Company
has been successful in raising additional equity and debt financing
in the past to fund its capital expenditures and operations, and
management believes that these funds will be available in the
future, however there is no assurance that any required funding
would be available to the Company on acceptable terms.
[Emphasis added.]
[111]

This language was repeated in the MD&A, at page eighteen of a twenty-four page

document, which set out, in great detail, management’s views on the financial circumstances of
the Company. The MD&A also described the Company’s violation of its financial covenant with
BNP and the need to reclassify the long term debt as current. A somewhat more abbreviated
statement was contained in the eight-page news release. The second bullet on the first page of the
news release stated:
At current coal prices and Canadian/US dollar exchange rates, the
Company does not expect to have sufficient funds in the near term
to meet its financial obligations as they come due. The Company
will require additional capital from its major shareholder and
external sources. In the past, the Company has been successful in
raising additional capital and management believes that these funds
will again be available in the future. [Emphasis added.]
[112]

Like the MD&A, the news release contained substantial additional information about

WCC’s financial condition, concerning such matters as its summary of revenues and operations,
the operating loss for the quarter, other expenses, the Company’s long-term debt, and the market
outlook. The latter section forecast strong demand for WCC’s coal and rising coal prices. It
concluded with the following comment:
In the longer term, the Company believes that the market
fundamentals for metallurgical coal will provide substantial
opportunity to increase market diversity and market share. The
Company’s Wolverine hard coking coal has received positive
reviews from some of the world’s leading steel mills. The
Company’s Burnt River low volatile PCI coal is consistently
ranked in the top three PCI coals worldwide and has experienced
unparalleled demand. These coals, in conjunction with highly
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[113]

A similar statement was made in the MD&A.

[114]

The statements in Note 1, some of which are identified above, must be read as a whole.

The plaintiff focuses on the going concern note in the second paragraph, but gives no attention to
the sentence immediately following, which I have highlighted, expressing management’s belief
that funds will be available. As well, the note cannot be read in isolation. It must be considered
in the context of the financial statements as a whole and the MD&A as a whole and it must be
considered from the perspective of a reasonably informed investor. Such an individual, on
reading these documents, would be informed that while WCC was facing some major challenges,
it also had some real opportunities.
[115]

Some of the major challenges identified in the disclosures included, but were by no

means limited to:
WCC had sustained a net loss for Q2 2008 of nearly $44
million and an operating loss of $13.5 million;
WCC had a working capital deficiency of about $25 million;
it was unable to meet its long term debt obligations without
additional equity or debt financing;
there had been violations of its debt covenants and future
violations were anticipated;
the strengthening Canadian dollar was impacting revenues and
cash flow; and
WCC’s current coal sales agreements for its Wolverine hard
coking coal covered shipments only for the coal year ended
March 31, 2008, with the result that increases in coal prices
would not hit the financial statements until some time after that
date.
[116]

On the other hand, the financial statements and MD&A identified a number of positive

features of WCC’s circumstances, including:
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the acquisition of FMC pursuant to the agreement with
Cambrian would create considerable synergy with WCC’s
existing operations;
there was an anticipated increased global demand for both
metallurgical coal and pulverized coal, with corresponding
anticipated price increases;
there had been positive reviews of WCC’s coal from some
leading global steel companies;
negotiations were under way to fix long term sales agreements
with “top tier steel mills with excellent growth and stability
prospects”; and
management believed that the needed additional financing
would be available, albeit without an assurance that the terms
would be acceptable.
[117]

The MD&A noted that over the previous two years WCC had transitioned “from a

junior coal exploration company into a coal producer.” A reasonably informed investor reading
the disclosure documents could see that there were risks attached to the investment, including the
risk that WCC would not obtain additional funding on acceptable terms, even though it had
managed to do so in the past. That same investor would also see that there were opportunities
attached to the investment, including the potential FMC acquisition, rising international coal
prices and long term sales contracts with top tier steel companies.
[118]

In order to understand the discussions that took place between WCC management, the

Audit Committee and the auditors, PwC, concerning the appropriate level of disclosure in the
financial statements, it will be helpful to give a general description of the applicable accounting
principles. There will be further discussion of these principles when I examine the expert
evidence on the issue.
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demonstrated economic viability;
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(b) Applicable Accounting Principles
The Handbook of the Canadian Institute of Chartered Accountants (the Handbook and

CICA) is considered to be an authoritative statement of Canadian GAAP. In this section, I will
set out the applicable GAAP principles, as identified in the evidence.
[120]

The Q2 2008 financial statements of WCC were prepared on a going concern basis.

This is consistent with Section 1000 – Financial Statement Concepts of the Handbook, which
provides, at para. 58, that financial statements are prepared on a going concern basis, meaning
that the entity will continue in operation for the foreseeable future and will be able to realize
assets and discharge liabilities in the normal course of operations. 6
[121]

The Handbook mandates that in preparing the financial statements, management must

make an assessment of whether the company is able to continue as a going concern. 7 It provides
that the statements shall be prepared on a going concern basis, unless management intends to
liquidate the entity or stop business or has no realistic alternative but to do so. However, when
management is aware of “material uncertainties” that may cast “significant doubt” on the ability
of the entity to continue as a going concern, the Handbook provides that those uncertainties shall
be disclosed.8

6

“Financial statements are prepared on the assumption that the entity is a going concern, meaning it will continue in
operation for the foreseeable future and will be able to realize assets and discharge liabilities in the normal course of
operations. Different bases of measurement may be appropriate when the entity is not expected to continue in
operation for the foreseeable future.”
7

These provisions, in para. 8A of section 1400, and para. 8B, were is sued as amendments in June 2007 and were
stated to be applicable to financial statements related to fiscal years on or after January 1, 2008; however, earlier
adoption was encouraged and it was therefore appropriate for WCC to consider these provisions in connection with
the preparation of its Q2 2008 financial statements.
8

Handbook section 1400 – General Standards of Financial Statement Presentation, para. 8A: “When preparing
financial statements, management shall make an assessment of an entity’s abilit y to continue as a going concern.
Financial statements shall be prepared on a going concern basis unless management either intends to liquidate the
entity or to cease trading, or has no realistic alternative but to do so. When management is aware, in makin g its
assessment, of material uncertainties related to events or conditions that may cast significant doubt upon the entity’s
ability to continue as a going concern, those uncertainties shall be disclosed. When financial statements are not
prepared on a going concern basis, that fact shall be disclosed, together with the basis on which the financial
statements are prepared and the reason why the entity is not regarded as a going concern.”
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[122]

The Handbook provides further guidance on the going concern assumption, requiring

least twelve months from the balance sheet date. 9
[123]

As well, assistance is given by the Ontario Securities Commission in OSC Staff Notice

52-7194, dated December 2010, entitled “Going Concern Disclosure Review”:
Overall, we found that issuers disclosed material uncertainties in
the notes to their financial statements. However, 41% did not
explicitly state that the disclosed uncertainties may cast significant
doubt upon the entity’s ability to continue as a going concern. This
omission is significant because, absent such linking disclosure, the
going concern risk is not highlighted for readers to assess the
likelihood and impact of the uncertainties disclosed on the issuers’
financial condition. During our review, we often found it difficult,
based on the entity’s public disclosures alone, to differentiate
uncertainties that cast significant doubt on an entity’s ability to
continue as a going concern from uncertainties that do not cast
such doubt, and had to request additional information from the
issuer for clarification. Investors do not have the ability to request
this additional information and rely on the public disclosure record
to make investment decisions. That is why clear robust disclosure
is important. In order for the going concern disclosures to be useful
to investors, the going concern disclosures should explicitly
identify that the disclosed uncertainties may cast significant
doubt upon the entity’s ability to continue as a going concern.
[Emphasis added.]
[124]

This extract expresses the important requirement that disclosure of the going concern

risk must be “clear” and “robust”, must identify the uncertainties that cast doubt on the ability of
the entity to continue as a going concern and must specifically link those uncertainties to the
going concern risk.

9

Handbook section 1400, para. 8B: “In assessing whether the going co ncern assumption is appropriate, management
takes into account all available information about the future, which is at least, but is not limited to, twelve months
from the balance sheet date. The degree of consideration depends on the facts of each case. W hen an entity has a
history of profitable operations and ready access to financial resources, a conclusion that the going concern basis of
accounting is appropriate may be reached without detailed analysis. In other cases, management may need to
consider a wide range of factors relating to current and expected profitability, debt repayment schedules and
potential sources of replacement financing before it can satisfy itself that the going concern basis is appropriate.”
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[125]

GAAP also gives guidance concerning the accounting and reporting of situations in

This is set out in the abstracts of the Emerging Issues Committee (EIC) of the CICA. Issue 1 of
EIC 59 provides that where the entity has violated one of more of its long-term debt covenants,
giving the creditor a right to demand repayment of the debt, the debt must generally be reclassified as a current liability, unless the creditor has waived the right to demand payment and it
is not likely that there will be a further violation of the covenant, giving a right to demand
repayment, within one year of the balance sheet date.10
[126]

As we shall see, since WCC had violated its debt covenant with BNP, and did not fall

within the exception because further default was anticipated, WCC classified the BNP debt as
current, rather than long term, in its Q2 2008 financial statements. This had other impacts on
WCC’s financial statements, as discussed below.
[127]

I now turn to the preparation of the Q2 2008 disclosures and the circumstances that led

to the inclusion of the alleged misrepresentation.
(c) The Preparation of the Q2 2008 Disclosures
[128]

As I have said, the root of the plaintiff’s allegations of misrepresentation, conspiracy

and oppression is the complaint that the going concern note to WCC’s financial statements –
flagging the issue of whether it was appropriate to use going concern accounting in light of
substantial doubt about WCC’s ability to meet its obligations as they came due – was a deliberate
misrepresentation or was an unduly “bleak” forecast.

10

Where there is covenant violation on the balance sheet date, giving the creditor a right to demand repayment, the
committee concluded that the debts should be reclassified as a current liability unless both the following conditions
are satisfied: “(i) the creditor has waived in writing, or subsequently lost, the right, arising from violation of the
covenant at the balance sheet date, to demand repayment for a period of more than one year from the balance sheet
date; or the debt agreement contains a grace period during which the debtor may cu re the violation, and contractual
arrangements, which significant economic consequences to the parties if breach, and which the parties have little, if
any, discretion to avoid, have been made which ensure that the violation will be cured within the grace period; and
(ii) a violation of the debt covenant giving the creditor a right to demand repayment at a future compliance date
within one year of the balance sheet date is not likely.”
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[129]

In order to examine this allegation, I will turn first to the evidence of those involved in

evidence on this issue.
[130]

It will be recalled that Redmond was the senior financial officer of WCC at the material

time, with responsibilities as acting CFO. He was responsible for preparing the Q2 2008 interim
financial statements. He worked closely during that time with Boggio, the PwC partner who was
the audit engagement leader for WCC’s audit.
[131]

Redmond’s affidavit describes his involvement in seeking financing for WCC in the

fall of 2007, his work in managing the Company’s financial position in November, his
preparation of the Q2 2008 interim financial statements and the advice and direction he received
from PwC about the disclosures required to be made in those financial statements. He also
described his participation in the search for financing for WCC between November 15 and
November 30, 2007, culminating in the Audley Financing.

Redmond produced his entire

working papers for the preparation of the financial statements.
[132]

Boggio had been a partner in PwC for twenty years and was a senior partner in the

firm’s Canadian Mining Industry Group. He had considerable experience in matters of
accounting policy and had served, from 2006 to 2009, as a member of the Continuous Disclosure
Advisory Committee of the Ontario Securities Commission.
[133]

Boggio was directly involved in the review of WCC’s Q2 2008 interim financial

statements. He swore a detailed affidavit setting out his work in the review engagement, which
was carried out between the second week in October, 2007 and the filing of the statements on
SEDAR on November 14, 2007.

He deposed that the “going concern” language to which the

plaintiff objects was composed by him and that he advised WCC that the wording was necessary
and appropriate in the circumstances.
[134]

Redmond deposed that he prepared the first draft of Note 1, which was presented to

WCC’s Audit Committee on November 9, 2007. It did not contain the “going concern” language
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and instead simply referred to WCC’s “capital obligations” in connection with the completion of

The Company’s ability to meet these planned obligations depends
on its ability to generate positive cash flow and profits from
operations, and on its ability to raise financing and/or debt
financing from its major shareholder or other third parties. There is
no assurance, however, that any required funding would be
available to the Company on acceptable terms.
[135]

Boggio attended the meeting of the Audit Committee on November 9, 2007, having

previously provided the committee with a report of PwC’s review of the unaudited interim
financial statements. At that meeting, Boggio expressed reservations about Redmond’s draft of
the proposed language of Note 1, in view of his opinion, which was shared by WCC
management, that there would be insufficient funds available to meet the Company’s debt
obligations as they came due and to meet the conditions imposed by BNP, including the
obligation to raise an additional $15 million in equity by November 30, 2007. He suggested to
the committee that greater disclosure was required. It was left that both Boggio and management
would give further consideration to the issue.
[136]

After the Audit Committee meeting, Boggio did additional research on the disclosure

requirements. He sent Redmond an extract from the Handbook including EIC 59, discussed
above. He concluded that, in the circumstances that existed at the time, WCC was not able to fall
within the exception in EIC 59 and the BNP debt was required to be re-classified as a current
liability.
[137]

The language of Note 1 was substantially revised by Boggio, who sent a “blacklined”

revision of the note to Redmond on November 11, 2007. The language now proposed by Boggio
included the wording of which the plaintiff complains, specifically the statement:
These circumstances lend substantial doubt as to the ability of the
company to meet its obligations as they come due and,
accordingly, the appropriateness of the use of accounting
principles applicable to a going concern.
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[138]

Boggio discussed the issue with his risk management partner and his quality review

disclosures by other companies with significant going concern contingencies.
[139]

On receipt of Boggio’s blacklined revision, Redmond sent Boggio an email in which he

argued that there were a number of factors that justified “a more favourable outlook than what is
currently being presented in your marked up version of our financials”. These included the
projections of increased coal prices in the year commencing April 1, 2008, agreements in
principle with customers for long term contracts and the existence of a long range plan projecting
positive cash flows. He concluded with the observation that WCC’s financial position was “not
as bleak as this set of marked up financial present”. Redmond expressed the concern that the
statements could be misleading to shareholders, customers and employees.
[140]

Boggio responded by email later that day, making it clear that in his view it was

necessary to include the going concern language. He made the point that the Company’s need to
obtain outside investment triggered the requirement to express doubt about the going concern
assumption and that management’s optimism about the ability to raise financing was a factor that
could be addressed, but left to investors to evaluate. His response is instructive and I will quote it
in full:
Jeff – thanks for your notes.
Your long range plans, the waiver request to the banks and your
notes below all indicate that there is a shortfall of cash and that you
will need to go outside for funds and that therefore you will be
relying on others to agree to cut a cheque for new equity or new
debt for the company.
One of the key items to consider in whether you need to identify
that there is substantial doubt about going concern explicitly in
your financial statements revolves around whether or not you
expect to earn the funds from your regular operations to continue
in realizing assets and repaying obligations in the normal course,
or whether you must go to the outside to bring in third party
investors. The third party investor requirement is really what
triggers the need by management to disclose that there is
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I don’t think that putting this information in to the statements is
anything more than factual, and we recommended this disclosure
knowing pretty much of all of the information you set out below,
most of which we have already talked about and factored in to our
review. The thing is, if you weren’t optimistic about the outcome,
you couldn’t properly represent that you think you will be able to
raise or earn the money to continue. This still doesn’t change the
uncertainty that you face with respect to getting outside investors
to share your optimism, and the fact that it is their call on whether
or not to invest, and not yours.
I am going to be out this evening, but we can carry on our
discussion in the morning. I have three meetings scheduled during
the day, but we can find time to talk in between them. [Emphasis
added.]
[141]

As there was, in fact, substantial doubt about WCC’s ability to meet the commitment

due on November 30, 2007, and in light of BNP’s express refusal to waive the obligation,
Redmond agreed to include the language that Boggio had proposed.
[142]

Boggio swore in his affidavit that, had the note to WCC’s financial statements not

incorporated the language he proposed, or similar language, he would have had to consider
whether PwC should have withheld or qualified its review engagement report on the basis that
the interim financial statements had not been prepared in accordance with GAAP, due to the
failure to disclose the going concern contingency. This fact would have to have been noted in
WCC’s public filings, presumably with negative results in terms of its ability to raise capital.
[143]

The evidence of Brodie, who was an independent director of WCC and Chair of the

Audit Committee at the material time, is particularly significant. Brodie is a chartered accountant
and a former partner in KPMG holding a number of senior management and directorship
positions with the firm, including chairing the firm’s audit committee and serving as managing
partner of its Ottawa office. He had extensive personal experience as a C.A. in the audit of public
companies and had served on the board and as chair of the audit committees of several mining
and resource companies. Brodie was a member of the independent committee that reviewed and
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approved the Audley Financing and the special committee that was formed to consider the

[144]

Brodie gave extensive affidavit evidence concerning the events and discussions leading

up to the release of WCC’s Q2 2008 disclosures on November 14, 2008. As might be expected,
he communicated regularly with Redmond in preparation for the Audit Committee meeting on
November 9, 2007 and discussed the implications of the Company’s breach of its working
capital covenant under its loan from BNP as of September 30, 2007.
[145]

Brodie’s evidence makes it clear that there was, at what he described as a “long and

detailed” Audit Committee meeting on November 9, 2007, extensive, vigorous and sophisticated
discussion of the proposed note to the financial statements, the disclosure recommended by PwC,
the need for going concern language, the need for disclosure of the Company’s financing
requirements and the need to make fair disclosure that would comply with the rules expressed in
the Handbook.
[146]

At the conclusion of the meeting, it was agreed that the Audit Committee would meet

again on November 13, 2007 to review and finalize the financial statements and the wording
proposed by PwC. Brodie participated in ongoing communications with Redmond and Boggio
concerning the financial statements. Brodie swore that in light of his knowledge of the financial
condition of the Company, and his knowledge of the CICA Handbook, he was in agreement with
the recommendations of PwC in connection with the going concern note.
[147]

At the meeting of the Audit Committee on November 13, 2007, there was specific

discussion of the need to classify the Company’s long-term debt obligations as current and the
changes to the going concern note as recommended by PwC. Brodie’s evidence concerning the
discussion of the language proposed by PwC was:
The meeting was advised that the auditors were comfortable with
the proposed disclosure language. Mr. Redmond was of the view
that the disclosure as contemplated was required to be made to
investors. I accept and agreed with the advice of the auditors and
Mr. Redmond. I also stated, as I believed then and I still believe
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[148]

Brodie said that he agreed with the inclusion of the going concern language because the

ability to obtain financing was not within the Company’s control. He also agreed that it was
appropriate to express management’s believe that funds could be raised in the future, “but they
also knew, as I did, that there was no guarantee that funds would be made available on
acceptable terms to [WCC]”.
[149]

The financial statements, including Note 1, were approved by the Audit Committee at

its meeting on August 13, 2007.
[150]

The disclosures were approved by WCC’s Board on November 14, 2007, prior to their

public release.
[151]

Brodie’s further comments are instructive:
As a member of the Audit Committee and Board, I carefully
considered all of the issues raised with respect to the Second
Quarter 2000 Interim Financial filings. Based on the analysis and
information provided by management (including Mr. Redmond)
relating to the Company’s finances, forecasts and cash flows, and
based on the report, advice and strong recommendations of Mr.
Boggio, I agreed as a member of the Audit Committee and of the
Board with all of the content and wording of the second quarter
financial filings. I also note, and relied upon the fact, that both Mr.
Hogg and Mr. Redmond certified the accuracy of the financial
statements.
Contrary to the allegation of the plaintiff, there was no financing
agreement reached between [WCC] and Audley on or before
November 14, 2007. I was not aware of any consideration or
discussion within [WCC] of the prospect of Audley providing any
financing to or investment in [WCC]. I, like Mr. Chase explains,
learned that Audley might be prepared to provide financing at the
Board meeting on November 17, 2007 when Mr. Burridge advised
the Board that there was a 50/50 chance that Audley might invest.
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[152]

Chase’s evidence accords substantially with the evidence of Brodie. Chase was a

his career had been spent in the business world. He had extensive experience in the mining and
resource industries and extensive experience with the audit of public companies and auditing
standards.

He attended the meeting of the Audit Committee on November 9, 2007 and was

satisfied that the going concern language was accurate and required by GAAP. While he was
optimistic that financing could be arranged going forward, it was accurate, in his view, to state
that there was no assurance that financing would be available in a timely manner or on
acceptable terms. He flatly denied that the Audley Financing was pre-arranged. In a subsequent
affidavit, he also denied that the financial disclosures made by WCC were designed to create a
false panic about the financial health of the Company or to depress the value of its stock.
[153]

Byrne’s evidence is also germane. He was Chairman of the boards of both WCC and

Cambrian. He deposed that WCC’s Board was concerned that the Q2 2008 statements would
deliver a negative message to the market about the financial risks confronting the Company. The
Board discussed whether less severe language could be used in the disclosure because they
believed that the Company would obtain the financing it needed to meet its obligations. Byrne
was persuaded, however, that the Board should follow the advice of WCC’s auditors. Byrne’s
evidence continued:
As a result, we [the WCC Board] felt that it was important that
[WCC] issue the November 14, 2007 news release that
accompanied the financial statements and emphasized our
collective belief that [WCC] would obtain financing to allow the
Company to meet its financial commitments due at the end of
November to BNP.
[154]

The evidence of Redmond, Boggio, Brodie, Chase and Byrne, which is entirely

consistent with the evidence of all other factual witnesses, makes it clear that the alleged
“misrepresentation” was not the result of a conspiracy hatched by the defendants to misrepresent
the Company’s financial position. On the contrary, the language originated with the Company’s
auditors and was initially resisted by the Company because of management’s expectation that the
Company would weather the immediate financial crisis. The Company and its senior officers and
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directors only agreed to the inclusion of the going concern note after being persuaded by the
the going concerning assumption, which could be balanced by the reference to management’s
expectations.
[155]

I turn now to the expert evidence on the central issue of whether the Q2 2008

disclosures contained a misrepresentation that will support the plaintiff’s proposed class action
under Part XXIII.1 of the Securities Act.
(d) Expert Accounting Evidence
The Plaintiff’s Expert Evidence
[156]

Rosen’s initial report indicated that he had been retained to provide an opinion on

financial events affecting WCC in November and December 2007.

The thrust of Rosen’s

evidence was that the events surrounding the dramatic decline in WCC’s stock price following
the November 15, 2007 disclosures “warrant considerable investigation.” Rosen suggested that
transactions carried out during the “liquidity crisis” (his quotation marks)11 in the November to
December 2007 period “have extensive ownership dilution effects and tend to favour a few
insiders and related entities”.
[157]

Rosen noted that it would be necessary for investors to have more knowledge about the

events in question in order to understand the large trading volumes and sharp drop in the share
price following the release of WCC’s Q2 2008 results. He added, “[M]inority shareholder
oppression is highly suspected, based on the publicly-available evidence”. He noted that, around
the time of the liquidity crisis, debt financing had been arranged and FMC had been acquired
from a related company (Cambrian) using depressed stock prices. The use of convertible debt
and share warrants to undertake these transactions had, he opined, serious dilution consequences
for the other shareholders of WCC.
11

As discussed above, Rosen’s report frequently engaged in advocacy, using pejorative and exaggerated language to
score points. The use of quotation marks around “liquidity crisis” was presumably intended to emphasize his opinion
that the liquidity crisis was contrived.

2012 ONSC 5184 (CanLII)

auditor that the facts and the requirements of GAAP required the disclosure of uncertainty about

Page: 46
[158]

Rosen stated that several accounting write-downs had been made by WCC, and

The fiscal 2008 second quarter financial results were released on
November 14, 2007. Several accounting write-downs were made in
the second quarter, which served to paint a gloomy picture of
WCC’s future. The pessimism underlying the negative accounting
adjustments was not consistent with WCC management’s positive
assessment of operational prospects. In particular, the anticipation
of future losses was contradicted by management’s expectation of
rising future coal prices and the intention to proceed with the FMC
acquisition. The FMC acquisition was expected to generate
significant synergies.
[159]

Rosen noted that the financial statements, MD&A and news release reported that the

Company did not expect to have sufficient funds in the near term to meet its financial obligations
as they came due and expected to violate financial covenants within the next twelve months and,
on that basis, “chose to reclassify its long-term debt to current liabilities.” He added, “[T]he
effect was to create an impression that the company had significant impending repayment
obligations, which would not be met. Such a disclosure by a company would reasonably be
expected to alarm investors.”
[160]

Rosen suggested that there were “numerous inconsistencies” in WCC’s public

statements. He pointed out that:
the company’s concerns about its cash flow were predicated on
“current coal prices and Canadian/US dollar exchange rates”,
yet he noted that the same statement referred to the fact that
future coal prices were expected to be significantly higher;
management believed that additional capital would be available
in the future, and expressed his opinion that “the expectation of
available financing contradicts the belief that WCC would not
be able to fulfill its repayment obligations. Additional
financing, or refinancing, apparently was expected, yet had
been downplayed in the wording that had been utilized in
communications with shareholders”;
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suggested that the financial statements painted a “gloomy picture of WCC’s future”:

WCC had an option to acquire FMC from Cambrian, with
potential synergies for WCC’s operations, adding “it would
seem highly unusual for a company that purportedly is on the
verge of bankruptcy to write about corporate acquisition and
expansion.”
[161]

I have commented on aspects of Rosen’s evidence that lead to my conclusion that he

failed to display the independence and objectivity required of an expert witness. His statement
about future coal prices, however, reflects a lack of knowledge of the nature of WCC’s business
and the pricing of coal contracts which, as even Gould knew, was done in April of each year.
Thus, the Company’s cash flow until at least April 2008 would be based on its existing contracts
at lower coal prices. His comments in the second two bullets reflect, in my view, not only a lack
of balance in his own evidence but also a lack of appreciation for the need for balance and
objectivity in the Company’s disclosures.
[162]

Rosen then set out his comments about the going concern note, expressing the opinion

that if WCC did not expect to satisfy its debt obligations as they came due, it was not appropriate
to continue to apply going concern accounting. It is important to set out his evidence in full:
An analysis of WCC’s financial reporting and accounting choices
yields similar concerns. The November 14, 2007 news release
expressed management’s belief that the company would not be
able to meet its financial obligations as they came due. Yet, WCC
continued to apply ‘going concern’ accounting, which implies that
it would be able to discharge its liabilities as they came due.
As set out in Section 1000.58 of the Handbook of the Canadian
Institute of Chartered Accountants, ‘going concern’ accounting
refers to the presumption that a business entity will be able to
continue in its normal course of operations, realizing its assets and
discharging its liabilities as they come due. If an entity is not
considered to be a going concern, other bases of accounting would
be appropriate or be compulsory. An example of an alternative
accounting basis is liquidation accounting. Liquidation accounting
would restate the assets to their expected net realizable values, and
liabilities to their present values if settled immediately.
If WCC did not expect to be able to satisfy its debt obligations as
they came due, it would not have been appropriate to continue
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applying the ‘going concern’ assumption. In my view, WCC’s
decision to remain with going concern accounting is not consistent
with its assessment of its liquidity position, and the reclassification
of its debt to the current liability category, as is noted below.
[163]

Rosen then referred to EIC-59, requiring a debt to be classified as current if a covenant

is likely to be violated within one year of the balance sheet date. He suggested that
management’s stated expectation that additional financing would be obtained from related
parties to meet its cash requirements was inconsistent with the view that additional covenants
would be violated in the coming year.
[164]

I will discuss Rosen’s opinion below, and will compare it to the opinions expressed by

the defendants’ expert. After reviewing other accounting adjustments made by WCC, Rosen
came to the rather dramatic conclusion that stock manipulation had taken place:
The inconsistencies in WCC management’s explanations and the
accounting adjustments strongly suggest that the negative liquidity
news and financial reports were intended to cause a suppression of
the company’s stock price.
[165]

He then suggested that further investigation was required to get to the bottom of the

matter:
Given the timing of the financial disclosures and reporting, and the
apparent effect of the same on WCC’s stock price, significant
further investigation is required. The accounting choices by
WCC’s management must be probed, and factual support carefully
evaluated.
[166]

Rosen’s second report was prepared with the benefit of having had access to the

substantial volume of affidavit evidence filed by the defendants, including the evidence of
Redmond and WCC’s expert accounting witness, Wayland of Deloitte. He concluded that
WCC’s going concern disclosures were not required by GAAP and surmised that they must have
been made deliberately to cast a “dark cloud” over the company and to deliberately suppress its
stock price:
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Overall, Western Coal’s ‘going concern’ disclosures were not
required by GAAP, particularly for an interim or quarterly report,
given the magnitude of dollars involved. Admissions of financial
difficulty therefore were voluntary and appear to have been elected
to be made by management to cast a dark cloud over the Company.
Given the adverse implications for the confidence of investors,
employees, suppliers and customers in a company when
admissions of imminent business failure are made, WCC’s
decision to volunteer incomplete, distressing news is puzzling.
Announcing possible business failures carries a risk that the
warning will be self-fulfilling. Hence, we would expect that such
disclosures would not be made unless failure was unavoidable.
Further investigation of the disclosures is necessary. Many
indications exist that WCC was not [emphasis in original]
insolvent and that its management chose not to explore viable
options prior to, and during, the purported “financial distress
period” [his quotation marks]. Such behaviour would be consistent
with an intention to create false panic about the financial health of
the Company, so as to suppress its stock price.
[167]

This statement is yet another example of Rosen improperly engaging in fact-finding,

speculation and the attribution of motive.
[168]

Rosen’s conclusions on the disclosure issue can be summarized, using his own

language in some cases, as follows:
disclosure of doubts about WCC’s ability to continue as a
going concern was not required, recommended or appropriate
according to GAAP, and was made by management without
providing disclosure of all the relevant facts;
the Company’s cash pressures were limited to the need to
refinance a relatively small proportion of its overall liabilities
and the use of going concern language was either prohibited by
GAAP or was highly unusual;
“Unwarranted gloom and biased descriptions do not constitute
fair financial presentation, nor were they permitted under
Canadian accounting standards that existed at the time.
Unjustifiable management-based impacts on share prices are
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“The Company’s claims of impending insolvency were not
consistent with its available financial resources or with
management’s actions leading up to the disclosures. In our
opinion, WCC’s public announcement significantly overstated
the financial risks facing the company in November 2007. A
major concern for shareholders has to be that the Company’s
disclosures could very well have deliberately been made to
create false panic with investors, and depress the Company’s
share price.”
[169]

Later in the report, Rosen suggested that where doubt exists about a corporation’s

ability to continue as a going concern “much softer wording is utilized in financial statements”.
He said that, “[T]he term ‘going concern’ is typically avoided because of its harshness and
severity. Hence, inclusion of such words by WCC was likely to cause alarm and concerns. In our
opinion, such effects should have been well known to the management of WCC.” He said that,
“[E]xcessive conservatism and gloom is not an acceptable GAAP concept”, referring to the
Handbook s. 1000.21(d).12
[170]

Rosen went further in the report, suggesting that admissions that the going concern

assumption may be in doubt “are tantamount to a company declaring imminent business failure”.
He described

the going concern qualification in WCC’s financial statement as being

“questionably consistent with the definition of insolvency” and “an unwarranted admission that
the Company expected to become insolvent”.
[171]

Rosen concluded that WCC “was not facing a legitimate risk of insolvency in

November 2007” and that the disclosure of going concern doubts was “not warranted based on
relevant Canadian financial reporting standards.” He pointed, in particular, to the positive value
12

Section 1000.21 is entitled “Reliability” and provides, in part: “For the information provided in financial
statements to be useful, it must be reliable. Information is reliable when it is in agreement with the actual underlying
transactions and events, the agreement is capable of independent verification and the information is reasonably free
from error and bias. Reliability is achieved through representational faithfulness, verifiability and neutrality.
Neutrality is affected by the use of conservatism in making judgments under conditions of uncertainty … Whe n
uncertainty exists, estimates of a conservative nature attempt to ensure that assets, revenues and gains are not
overstated and, conversely, that liabilities, expenses and losses are not understated …”
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of the Company’s substantial net assets, its forecasted cash flows from future operations, the
obtaining alternative financing, which he said were all indicative of the absence of any real
crisis. The cash pressures facing the Company, he said, were limited to a need to refinance a
relatively small proportion of its overall liabilities, refinancing options existed, and the Company
was far from insolvent on a day-to-day operational basis.
[172]

Rosen suggested that the overstatement of the financial risks facing WCC in November

2007 raised the concern that these could have been made deliberately, with the intention of
creating “false panic with investors … [to] depress the Company’s share price.” He suggested
that the conduct of the Defendants, including the management of WCC, Cambrian and Audley,
“requires close scrutiny and investigation”, because it is not consistent with experience and
observations over many years.
[173]

Rosen’s reply report suggested that his work had only just begun. He said that further

investigation of WCC’s disclosures was necessary and that there were many indications that
WCC was not insolvent and that its management deliberately chose not to explore viable options
during the period of financial distress. He suggested that, “[S]uch behaviour would be consistent
with an intention to create false panic about the financial health of the Company, so as to
suppress its stock price.”
[174]

I turn now to the expert evidence on behalf of the defendants.

The Defendants’ Expert Evidence
[175]

As noted above, expert accounting evidence on behalf of the defendants was given by

Wayland, a chartered accountant and partner with Deloitte, with extensive experience in GAAP
compliant financial statements and disclosures. He prepared an initial report dated March 1, 2011
and a second report, dated November 28, 2011, specifically in response to Rosen’s reply report.
[176]

In his first report, Wayland expressed the opinion that, in view of (a) WCC’s breach of

its debt covenant, which was waived for a period of two months after September 30, 2007
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conditional on a requirement that WCC contribute equity of a total of $15 million (an increase
would be violated within the next twelve months, it was required under GAAP and specifically
EIC 59, discussed above, to classify the long-term debt as a current liability. There is no dispute
about this requirement. The classification of the long-term debt as current resulted in a $24
million working capital deficiency.
[177]

Moreover, as required by GAAP, in preparing its financial statements it was necessary

for the Company to make an assessment of its ability to continue as a going concern. Wayland’s
opinion is that it was appropriate to prepare the financial statements on a going concern basis, in
light of management’s stated belief that the Company would have available sufficient funds to
meet its obligations in the future and had no intention of liquidating or ceasing operations. It was
also his opinion, however, that in accordance with s. 1400 of the Handbook, it was appropriate
for the Company to disclose the material uncertainties that cast doubt on its ability to continue as
a going concern. These uncertainties included:
the absence of any firm commitment to renew or re-finance
WCC’s existing debt or to provide the additional $15 million in
equity it would require, by November 30, 2007, to satisfy the
condition attached to BNP’s waiver;
management’s cash flow forecasts that demonstrated that if the
$15 million equity injection could not be obtained, WCC’s
cash flow would not be sufficient to enable it to repay its now
current debt; and
the Company had incurred significant losses in Q2 2008 and in
each of the previous four quarters.
[178]

Wayland agreed with Boggio’s conclusion that if a client did not make disclosures that

he believed were required by GAAP, he would have to consider withholding or qualifying his
review engagement report.
[179]

Wayland’s first report also addressed several accounting write-downs that were taken

by WCC in Q2 2008, including a $14.7 million valuation allowance that had been taken against
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losses in previous years which had been recorded as an asset. These are discussed in the next

[180]

Wayland’s second report was prepared in response to Rosen’s second report. He opined

that Rosen has misstated the purpose and import of the going concern note in WCC’s financial
statements. Rosen’s report repeatedly characterized Note 1 as describing an “impending threat of
insolvency” or “impending insolvency” or “an unavoidable threat” as if it was a statement that
insolvency was about to happen.13 This misstatement has been carried through by plaintiff’s
counsel in their submissions. Plaintiff’s counsel claimed that it described WCC as being “on the
verge of bankruptcy” or facing “pending insolvency”.
[181]

As I will explain later in these reasons, I accept the evidence of Boggio and Redmond,

who were actually involved in the disclosure decisions and of Wayland, whose evidence
confirms the reasonableness of their approach. In my view, Rosen’s evidence fails to consider
the disclosure as a whole, distorts the standard to be applied and proposes a form of “disclosure
light” that is not consistent with the law or with GAAP and would confuse and mislead readers
of the financial statements.

I find that there is no reasonable possibility that Rosen’s evidence

would be accepted at trial in preference to the defendants’ evidence.
(e) Alleged Improper Accounting Adjustments
[182]

As I have noted,

inappropriate

discretionary

the plaintiff claims that the defendants intentionally made
accounting

write-downs

and

adjustments

and

unjustifiable

projections, deliberately inflating WCC’s loss for Q2 2008, as part of their strategy to
misrepresent WCC’s financial condition in the Q2 2008 disclosures. In Rosen’s initial report, it
was noted that a large portion of WCC’s net loss for the quarter, was tax related. He said,
“[S]uch a percentage, based on discretionary choices, merits investigation.”
13

Rosen made a number of excessive comments in this regard, as noted in Deloitte’s second report, including
references such as an “unavoidable threat” and “impending insolvency”. He stated that, “[M]any indications exist
that WCC was not insolvent …” when the note made no such statement. He stated that, “[A ]dmissions of insolvency
(and invalidity of the ‘going concern’ assumption) are tantamount to a company declaring imminent business
failure.” He went on to say that, “[D]isclosure of financial distress would not be made unless it was unavoidable and
plainly required in the circumstances.”

2012 ONSC 5184 (CanLII)

section.

Page: 54
[183]

In this section, I will review the main plaintiff’s principal contentions. It is worth

2008, when the public disclosures were made, WCC was facing significant financial challenges
and uncertainties. Not the least of these was its failure to obtain financing to stave off default on
its obligations to BNP, which were coming due on November 30, 2007. This circumstance, and
the need to classify the Company’s long-term debt as current, had other accounting implications.
“Cleaning House” and Write-off of Costs
[184]

As evidence of the alleged conspiracy to misrepresent WCC’s financial condition, the

plaintiff relies on an email dated October 28, 2007 from Redmond to Brodie, Chase and Conlon
in which he explained the rationale for writing off costs incurred in connection with WCC’s
option to purchase FMC. Redmond stated:
John – another issue Western will need to consider at this point is
the classification of its deferred transaction costs as at September
30, 2007.
The Company has a total of approximately $1.2 million in deferred
costs of which $650k related to the FMC transaction contemplated
during Q1 and $550k incurred to date relating to Project Carbon
[the potential merger of WCC and Cambrian]. I was comfortable
arguing that the FMC costs could be rolled into an evolved
transaction but given where we are we may wish to consider
writing off as either abandoned transaction costs or consulting
costs or a combination thereof further enhancing our loss this
quarter. [Emphasis added.]
[185]

In response, Brodie, the Chair of WCC’s Audit Committee, wrote:
I am in agreement, let’s clean house and put everything behind us.
[Emphasis added.]

[186]

The plaintiff says that Redmond’s words “further enhancing our loss this quarter” are

evidence that he was deliberately seeking to “enhance” WCC’s losses, to make its losses seem
greater than they really were. In my view, the plaintiff is taking a perfectly innocuous “sound
bite” out of context and is giving it an unwarranted sinister meaning.
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[187]

To put the statement in context, WCC had just held a board meeting, at which it had

be taking place in the foreseeable future. The Board also concluded that WCC was not in a
position to exercise its option to purchase FMC in light of its financial condition. In these
circumstances, the evidence establishes that it was perfectly appropriate accounting practice to
write off the costs of those transactions, which had previously been recorded as assets.
[188]

On cross-examination, Redmond gave a complete explanation of his rationale for the

adjustment and denied that it was part of a deliberate strategy to enhance losses. He stated:
And I think that our position was that we needed to really put our
numbers under scrutiny to make sure that they could stand up to
the tests of a review and certainly, you know, the assertions that
the financial statements were prepared within and this comment
about let’s clean house, I’m not sure if it reflected the entirety of
those financials or just simply the transaction costs that were
associated with the FMC and project carbon, in that it was sort of
determined that that was a transaction given the state where we
were at that wasn’t going to go forward and I think we could look
at the next three months and say with certainty that we were not
going to pursue a transaction that related to merging with
Cambrian.
[189]

Brodie, who was not cross-examined on this issue, gave similar evidence:
With respect to the write-off of the transaction costs of
approximately $950,000, I should set out my thoughts on the issue
at the time. I did not believe at the time of the release of the
financials (November 14th ) that it was appropriate to conclude that
the Company would complete the two transactions (the acquisition
of FMC and a potential merger with Cambrian) for which costs
had been capitalized and recorded previously as assets. The Board
had shelved discussions of any merger with Cambrian in late
October and the Company simply did not have the money to
exercise its option to acquire FMC before the contractual 180 day
deadline expiring on December 31, 2007. In my view, it was
conservative to write off the costs for September 30, 2007, rather
than maybe taking the charge in a subsequent quarter.
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[190]

The evidence of Wayland of Deloitte is that the expensing of previously capitalized

engaged on a regular and ongoing basis with completion of the specifically identified transaction
and it is not likely that activities with respect to the completion of the particular transaction will
resume within the next three months.” This was the situation at the time. The decision to write
off these expenses, which were, in the overall scheme of things, relatively modest, was therefore
in accordance with GAAP.
[191]

Rosen claimed that because the FMC transaction was ultimately completed, albeit well

after November 15, 2007, the statements should have been corrected and the recording of the
write-off was premature. In my view, the ultimate occurrence of the subsequent event did not
make the write-off improper at the time it occurred.
[192]

In the overall context, in which WCC was contemplating going into the market to

obtain financing, it made perfect sense that it would attempt to “clean house”, write off
unrealizable assets and put its losses behind it. The entire tone of the emails, and the evidence of
Redmond and Boggio is to this effect, and is inconsistent with any ulterior and improper motive.
Cash Flow Forecasts
[193]

The plaintiff also alleges that WCC’s officers “concocted” cash flow projections to

show that it would not have sufficient funds to meet its long-term obligations as they came due,
and then duped its auditors, PwC, into buying into this proposition.
[194]

This allegation is based on the portion of Note 1 to the financial statements, which was

prepared by management, to the effect that:
At current coal prices and Canadian/US dollar exchange rates, the
Company does not expect to have sufficient funds to meet its long
term debt obligations as they come due and to continue the planned
expansion of the Perry Creek Mine, and accordingly the Company
will require equity or debt financing from external sources.

2012 ONSC 5184 (CanLII)

corporate transaction costs is appropriate under EIC 94 where “the enterprise ceases to be

Page: 57
[195]

There is no dispute about the impact of the strengthening Canadian dollar on WCC’s

strengthened approximately 5% from Q1 to Q2, according to the MD&A.
[196]

Gould says, however, that the statement about coal prices was false because WCC

knew that spot coal prices as of November 2007 were in the range of US$120 to $160 per tonne
and forecasts for 2008 were in the range of $110-135 per tonne. The plaintiff says that the
forecasts used in WCC’s projections were based on contracts entered into on or before March
2007, when prices were much lower, at around US$86 per tonne.
[197]

The flaw in this analysis is that, although market prices had been increasing during

2007, a factor that was discussed in a positive and prominent way in the MD&A and news
release, the practice in the coal market was to set coal contract prices on April 1 of each year.
Thus, most of WCC’s contracts as of November 2007, and up to March 31, 2008, were based on
prices that were in effect in March 2007 and those prices were much lower than the “spot” prices
that were prevailing in November 2007. The fact that the market price was on the rise would not
significantly impact WCC’s cash flow until Q1 2009, at the earliest.
[198]

Redmond’s evidence is completely consistent with the foregoing and completely

inconsistent with any deliberate attempt to pull the wool over the eyes of the auditors. This is
another example of Rosen’s inclination to find a boogie man under every bed. When light is
actually shone on the subject, it disappears.
[199]

Quite apart from this, as Boggio pointed out on his cross-examination, the immediate

issue facing WCC at the time, and the primary reason for the going concern note, was the
uncertainty about whether funding could be obtained to satisfy WCC’s November 30, 2007
obligation to BNP.
Write Down of Future Income Tax Assets (FITA)
[200]

Income tax losses, which are capable of being carried forward, are referred to as a

“future income tax asset” (FITA), because they can, in certain circumstances, be applied against
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future income for tax purposes. WCC substantially wrote down a FITA in Q2 2008 on the basis
losses. This resulted in a decrease in assets and net income of $14.7 million. The rationale for
this adjustment was specifically identified, and explained, in Note 13 to the financial statements.
[201]

In criticizing the write down of the FITA assets, Rosen observed that WCC was

forecasting positive cash flows as early as January 2008, producing a taxable income against
which previous years against which the previous years’ losses could be applied. He concluded:
The write-down of the future income tax asset resulted in a
decrease to assets and a decrease in net income of $14.7 million. In
short, in our opinion, management made a negative arbitrary
decision to paint an unwarranted, alarming financial position.
Financial statement fairness apparently was ignored.
[202]

This is another example of Rosen’s assumption of a fact-finding role, his tendency to

ascribe motive to conduct and his propensity to engage in argument and advocacy.
[203]

GAAP (Handbook s. 3465) requires that a tax loss be recorded as a FITA where it is

“more likely than not”, (i.e., more than a 50% probability), that sufficient future income will be
generated to enable the company to use the loss carry forward.
[204]

The defendants’ expert witness, Wayland of Deloitte, commented on this issue, and

opined that, in light of management’s conclusion that there was substantial doubt about the
Company’s ability to continue as a going concern, it was appropriate to record a full valuation
allowance for the tax asset, for the obvious reason that it could not be said that it was probable
that there would be income against which the losses could be offset.
[205]

Wayland testified that his firm’s view was that where the auditor’s report identifies a

going concern issue, it will be necessary to make a valuation allowance. Similar advice was
given by PwC to WCC in connection with the preparation of the Q2 2008 statements. The
existence of substantial doubt about the ability of WCC to continue as a going concern made it
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“less likely” that there would be future income against which the past losses could be applied. In

[206]

Redmond’s evidence was that in concluding that the tax asset should be substantially

written off, he and management had regard to Handbook 3465 and to the fact that: (a) the
Company had a history of tax losses, negative cash flow and working capital deficiency, among
other things; (b) the Company needed external financing to meet its November 30, 2007
obligation to BNP; and (c) the Company needed bridge financing or capital to continue to
operate until March 31, 2008, in view of its negative cash flows.
[207]

In

my view,

the evidence overwhelmingly establishes that the decision to

substantially write down the tax asset was made on a reasonable basis, after due deliberation,
with the advice of WCC’s auditors and in accordance with GAAP. Rosen’s evidence to the
contrary, which exceeds the boundaries of expert evidence, and is based on unfounded
assumptions about WCC’s motives, is neither balanced nor fair.
Inventory Write-Down
[208]

GAAP (Handbook s. 3030) requires inventory to be valued in each reporting period at

the lower of cost and net realizable value – that is, the “estimated selling price in the ordinary
course of business, less the estimated cost of completion and the estimated costs necessary to
make the sale.” WCC recorded a write down in inventory of $2.8 million in Q2 2008 to reflect
the fact that the value at which the inventory could be realized was less than the value at which it
was being carried for accounting purposes. Assuming that the facts support this conclusion, the
proposition that the financial statements should show the realizable value of the inventory – even
when its book value is higher – makes perfect sense.
[209]

Redmond explained this adjustment as follows, in his affidavit:
Our coal inventory was sold pursuant to fixed prices, payable in
American dollars. The Company’s accounting policy was that
inventory was recorded at the lower of cost or net realizable
valuable [sic]. In this period, our costs were increasing due to
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the circumstances, then, it was appropriate to take the allowance.

performance and operational issues while at the same time, the net
realizable value of inventory was falling as the value of the
Canadian dollar rose against US dollar priced contracts. These two
factors combined such that we were required to write off
$2,803,000 from our inventory.
[210]

Redmond attached to his affidavit the working papers that were used to prepare

WCC’s inventory valuation for the Q2 2008 statements. The analysis indicated that the cost of
the inventory on hand as of September 30, 2007 exceeded the contractually agreed selling prices
by about $2.8 million.
[211]

The inventory write off was specifically highlighted in the “Summary of Quarter”

portion of the MD&A, which explained that:
Write-off of inventory of $2,803,000 due to the strengthening
Canadian dollar and higher production costs. Production costs
during the quarter were higher due to mining issues including
equipment shortages, poor equipment uptime due to maintenance
issues and low productivity due to an inexperienced work force.
[212]

In commenting on the Company’s reasons for the write-down of inventory, Rosen

made the following statements in his second report:
The inventory write-down resulting in a decrease to assets and a
decrease to quarterly net income of $2.8 million. As forensic
accountants we are highly concerned that the write-down could
have added to the overall unfairness of the September 30, 2007
financial statements. It is not clear whether the inventory was
ultimately sold for a price in excess of its historical cost, which
would render the write-down to be inappropriate.
Overall, WCC recorded several adjustments to reduce its reported
net assets and net income in its second quarter 2007 financial
statements. At least some of these negative adjustments probably
were arbitrary and have a high likelihood of being inappropriate.
Suppressing net assets and net income would be consistent with a
desire to convey a dismal financial picture of WCC so as to
suppress its stock price.
Unwarranted write-downs are in violation of the vital ‘fairness’
standards of GAAP and of the securities acts of Canada. Quite
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clearly, further investigations of the write-downs are called for, to
obtain full facts and assess reporting balance and ‘fairness’.
Subsequent events would appear to contradict the stance that was
adopted by the management of the Company.
[213]

These statements, which do not actually express an opinion that the write-down of

inventory was inappropriate or inconsistent with GAAP, is a gratuitous, speculative and
unjustified swipe at WCC. It suggests that the write-down was inappropriate and sinister without
the slightest evidence. Redmond’s evidence gives a complete and coherent explanation of the
issue, which Rosen does not even examine.
[214]

Wayland’s evidence is that the inventory write-off was made in accordance with

GAAP and that it was appropriate to value the inventory as of the end of the quarter.
Conclusions on Accounting Adjustments
[215]

Although the allegedly improper accounting adjustments were not central to the

plaintiff’s misrepresentation and conspiracy claims, they were pleaded and argued as being
supportive of those claims and were used to bolster the plaintiff’s contention that the defendants
deliberately manufactured a financial crisis in WCC.
[216]

The allegations have been thoroughly refuted by the evidence of those directly involved

in the preparation of the Q2 2008 disclosures and by the defendants’ expert who has shown, in a
simple and common sense way, that the adjustments were based on the application of GAAP.
[217]

Rosen’s evidence to the contrary suffers from the shortcomings I have identified earlier

and is based on his own assessment of the motives of those involved. It fails to take into account
the perfectly reasonable explanations for the adjustments given by the defendants’ witnesses. It is
also inconsistent with GAAP, and with common sense, and there is no reasonable possibility that
it would be accepted at trial in preference to the evidence adduced by the defendants.
[218]

In any event, I agree with the defendants that the accounting adjustments are merely a

side issue. They do not detract from the irrefutable facts that WCC needed $15 million by the
end of November 2007 in order to meet BNP’s demands and it did not have those funds. It also

2012 ONSC 5184 (CanLII)

Page: 61

Page: 62
anticipated that, even if it obtained those funds, there would be a further covenant violation
adjustments were made or not.

(f) Failure to Obtain a Comfort Letter from Cambrian
[219]

In June, 2007, Cambrian had provided WCC with a “comfort letter” to assist WCC in

satisfying PwC that it would be able to fulfill BNP’s requirement to have $10,465,000 in its
collateral account.
[220]

The plaintiff claims that as part of the alleged conspiracy to misrepresent WCC’s

financial condition, WCC refrained from asking Cambrian for a similar letter of support in
addressing its financial crisis in November of 2007, and to avoid the going concern note. He says
that PwC told Redmond that the going concern language could be avoided if Cambrian provided
another comfort letter, but that Redmond “never even asked Cambrian for a comfort letter in an
attempt to avoid the supposed crisis”. He relies on Rosen’s evidence that “management’s efforts
to seek re-financing were slow and half-hearted and fell short of expected measures for a
business that was supposed to be in financial distress”.
[221]

Although Rosen does not appear to be specifically referring to the comfort letter in

the above statement, his report did contain the following comment on the subject:
PwC advised that going-concern disclosures could be avoided if
the Company obtained an assurance letter from Cambrian, WCC’s
largest shareholder. We understand that such a letter was issued by
Cambrian for the first quarter of fiscal 2008 (June 30, 2007), which
purportedly stated that Cambrian would provide financial support
to WCC in the event that its bank debt was called. For reasons that
are not yet known to us, WCC did not obtain a similar letter for the
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within twelve months. In the circumstances, the going concern note was required, whether the

quarter ended September 30, 2007. We have not seen any evidence
that WCC’s management acted appropriately upon PwC’s
suggestion to avoid adverse disclosures by obtaining another
support letter from Cambrian.
[222]

In the paragraph immediately following, Rosen added:
Based on the documents we have seen, management’s efforts to
address the company’s financing needs during the Summer and
Fall of 2007 lacked the sense of urgency that would be expected of
an entity facing an impending threat of insolvency.

[223]

Later in his report, Rosen stated:
None of the affiants on behalf of the Defendants have articulated
that efforts were made to obtain (or renew) the support letter that
was suggested by Mr. Boggio. We would expect that specific,
extensive efforts would have been made by WCC management to
follow this seemingly simple solution to avoid adverse financial
disclosures.
It is not clear why WCC seemingly did not successfully obtain a
fresh support letter from Cambrian …

[224]

Leaving aside Rosen’s lack of demonstrated experience or qualifications to give

evidence on matters of due diligence in relation to corporate financing, and his assumption of the
role of a fact-finder rather than an expert, there is evidence, adduced by the defendants in
response to Rosen’s reply report, which establishes that Cambrian simply did not have the
capability to give further support to WCC, whether by providing a comfort letter, lending it
money, or making an additional investment in the Company. This was the evidence of Daniel
Maling (Maling), the Group Corporate Finance and Treasury Manager of Cambrian at the
material time.
[225]

Maling’s evidence, which was not challenged, was that Cambrian itself did not have

sufficient liquidity to provide this assistance and that its own lenders would not have permitted
additional borrowings for the benefit of WCC. He added:
As Cambrian was not able to borrow funds for the benefit of
[WCC], it follows that Cambrian would not have been permitted to
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provide a commitment to provide funding to [WCC] to meet its
financial obligations as they came due. [Cambrian’s lenders]
would certainly have objected given that Cambrian did not have
adequate cash available to make that kind of commitment.
[226]

Redmond’s evidence, in response to Rosen’s evidence on this issue, was that Boggio of

PwC had told him that the going concern language could be avoided, either by obtaining new
financing or by obtaining an unconditional twelve-month letter of support from Cambrian, as had
been done in the previous quarter. Redmond’s evidence makes it clear that he was anxious to
avoid the going concern language in the statements and that he would have sought a support
letter from Cambrian if he had thought it would be possible to obtain one. He did not do so,
because he knew that Cambrian would not be able to deliver an unconditional support letter and
could not demonstrate an ability to meet WCC’s obligations for twelve months.
[227]

Rosen’s negative speculations and assumptions about WCC’s conduct are, once again,

clearly refuted by the evidence of those who were directly involved in the transactions.
(g) The Alleged Insider Trading
[228]

The statement of claim alleges that Hogg, Brodie and Chase purchased shares in WCC

“with the benefit of inside knowledge that had not been publicly disclosed, in violation of
securities laws”, specifically s. 134(1) of the Securities Act.14

It alleges that between the

November 14, 2007 announcements and the November 22 news release announcing the
financing with Audley:

14

The remedy for insider trading under s. 134(1) of the Securities Act is in favour of the “seller or purchaser of the
securities”. The plaintiff was not a seller or purchaser of securities from the defendants and does no t seek any
remedy on behalf of the class for the alleged insider trading. The section provides: “134. (1) Every person or
company in a special relationship with a reporting issuer who purchases or sells securities of the reporting issuer
with knowledge of a material fact or material change with respect to the reporting issuer that has not been generally
disclosed is liable to compensate the seller or purchaser of the securities, as the case may be, for damages as a result
of the trade unless, (a) the person or company in the special relationship with the reporting issuer proves that the
person or company reasonably believed that the material fact or material change had been generally disclosed; or (b)
the material fact or material change was known or ought reasonably to have been known to the seller or purchaser,
as the case may be.”
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[229]

(a)

Chase acquired a total of 61,000 shares;

(b)

Brodie acquired 10,000 shares; and

(c)

Hogg acquired 40,000 shares.

The statement of claim does not claim any relief as a result of this alleged insider

trading, presumably because the statutory remedy is in favour of only the seller or purchaser of
the securities.
[230]

As I have noted earlier, in his affidavit in support of the certification and leave motions,

Gould testified that after liquidating his debentures following the November 14, 2007 news
release, he was surprised to learn of the Audley Financing eight days later. He swore that once he
learned that some of the individual defendants had purchased “significant amounts of shares
shortly before the Audley Financing was arranged”, he became suspicious that the financing had
in fact been arranged well in advance of November 22, 2007 news release.
[231]

The allegation of insider trading was made in Rosen’s first report, where he stated:
On November 16, 19, 20 and 21, 2007, three ‘insiders’ in WCC
acquired a total of 111,000 shares of WCC in what should have
been a prohibited trading period Such would be regarded for
forensic accounting purposes as being oppressive to selling
shareholders, given that the insiders possessed information that the
sellers of the WCC shares did not know about a forthcoming
financing.

[232]

I pause to note that this is another example of Rosen engaging in fact-finding by

concluding that the officer and directors purchasing the shares had knowledge of the forthcoming
financing – a conclusion that is contrary to the unchallenged evidence given by those defendants.
[233]

Rosen’s affidavit indicates that weighted average cost per share of the 111,000 shares

acquired by Chase, Brodie and Hogg was 62 cents per share and the weighted average closing
price of WCC for the five days following the completion of the Audley Financing was $1.19 per
share.
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[234]

The plaintiff’s factum maintained the claim that the defendants fabricated the financial

at the depressed share price.” It claimed that at the same time as investors like Gould were
“stampeding towards the exits”, the three individual defendants, who were privy to very different
information, were moving to increase their equity stakes.
[235]

The evidence of Chase, Brodie and Hogg, which has not been challenged, is that at the

Board meeting of WCC on November 17, 2007 the directors discussed the possibility of
personally acquiring shares in order to send a positive signal of support to the market. In fact, it
was Chase’s wife and not Chase himself who bought a total of 61,000 shares on November 16
and 19, 2007. The transactions were conducted with the authorization of corporate counsel for
WCC, both orally and in writing, confirming that the directors had no undisclosed information
and that they were permitted to trade. This advice was set out in an affidavit of WCC’s internal
counsel, which has not been challenged.

The trades were reported in accordance with the

System for Electronic Disclosure by Insiders (SEDI) operated by the Canadian Securities
Administrators. There is no evidence that Chase, Brodie or Hogg had any material undisclosed
information when they made their trades and it is their unchallenged evidence that they did not.
Chase’s unchallenged evidence is that he did not give any undisclosed information to his wife.
[236]

I find that the acquisition of these relatively modest quantities of shares, openly

transacted by these three individual defendants, was done for perfectly appropriate reasons and in
a proper manner, and was not done as part of any master plan or conspiracy. There is no
evidence to support them. The allegations are inserted solely for colour, are based solely on
suspicion. To the extent they were pleaded as part of the plaintiff’s theory of a conspiracy or
scheme, they fall flat on their face.
3. Conclusions on the Leave Motion
[237]

This is a case in which there is conflicting expert opinion on the central issue of

whether WCC’s financial statements contained a misrepresentation and were prepared in
accordance with GAAP.

A similar situation existed in Green v. Canadian Imperial Bank of
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Commerce, above, in which I concluded that there was a reasonable possibility that the evidence
249:
At the end of the day, however, on virtually all issues, I am unable
to say, applying the requisite low threshold, that there is no
possibility that the evidence of the plaintiffs' expert witnesses will
not be accepted in preference to some or all of the evidence of the
defendant's witnesses.
[238]

Accordingly, in that case, I granted the plaintiff leave to pursue the statutory

misrepresentation claim under the Securities Act.
[239]

In this case, I have come to a different conclusion. I have concluded that the plaintiff’s

claim has no reasonable possibility of success at trial and that there is no reasonable possibility
that a trial judge would accept Rosen’s evidence in preference to the defendants’ expert
evidence. There are a number of reasons for my conclusion.
[240]

First, I have concluded Boggio’s advice to Redmond and the Audit Committee about

the need to make the going concern note was consistent with GAAP and with WCC’s legal
obligations. The note was factual. It disclosed the requisite doubt about the Company’s ability,
using its own resources, to meet its obligations, but expressed management’s confidence that
outside financing would be obtained. To paraphrase the language of Binnie J. in Kerr v. Danier
Leather Inc., [2007] 3 S.C.R. 331, [2007] S.C.J. No. 44 at para. 55, this would give potential
investors the current facts, along with management’s business judgment about the future
outcome, and investors would be entitled to accept – or reject – management’s opinion. As
Binnie J. went on to observe, in the same paragraph, “the disclosure requirements under the
[Securities] Act are not to be subordinated to the exercise of business judgment.”
[241]

In accurately stating the circumstances facing WCC, without embellishment, and also

stating management’s belief that funds would be available in the future, as they had been in the
past, the Company was doing precisely what the law required it to do. It was not for the directors
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of WCC to suppress disclosure of the risk because they believed, in the exercise of their business

[242]

Second, Rosen’s evidence to the contrary is not consistent with the plain meaning of the

relevant GAAP principles and accounting standards. Specifically, Handbook section 1400, para.
8A, requires the disclosure of “material uncertainties related to events or conditions that may cast
significant doubt upon the entity’s ability to continue as a going concern”. Rosen’s evidence that
the disclosure of doubts about the Company’s ability to continue as a going concern was not
appropriate under GAAP flies in the face of the language of the Handbook and is inconsistent
with the uncontroverted evidence that the reclassification of WCC’s long-term debt put it in a
position where it was not able to meet its liabilities as they came due, without obtaining
additional debt or equity financing.
[243]

In this regard, Rosen’s second report made the following statement:
An unavoidable threat to WCC’s ability to continue operations as a
‘going concern’ in late 2007 simply did not exist. Thus, in our
opinion, management’s decision to mention strong words, such as
‘going concern’ was not justified, as would have been prohibited
or at least be highly unusual under Canadian GAAP as it existed at
the time.

[244]

This misstates the requirement of the Handbook – the going concern note disclosure is

not triggered by an “unavoidable threat” – it is triggered by “material uncertainties” related to
“events or conditions” that “may cast significant doubt upon the entity’s ability to continue as a
going concern”. The evidence is clear that there were material uncertainties about WCC’s ability
to raise financing which, if not resolved in a positive manner and in a timely fashion, would
indeed cast significant doubt on WCC’s ability to continue as a going concern.
[245]

I accept the evidence of Wayland that the going concern note does not portray an

“impending insolvency” or an “unavoidable threat” of insolvency, as suggested by Rosen. It
simply states, in accordance with GAAP, that the statements have been prepared on a going
concern basis, but that readers should be alerted to the fact that uncertainty exists concerning
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events or conditions that cast significant doubt upon the ability of the Company to continue as a
materialize. Handbook s. 1000.19 permits the issuer of financial statements to assume that
“readers have a reasonable understanding of business and economic activities and accounting,
together with a willingness to study the information with reasonable diligence.” Reading Note 1
fairly, in context, and in conjunction with the information contained in the statements, a
reasonably informed reader would not assume that the Company was facing impending
insolvency, although he or she would understand, quite properly, that funding was required to
avoid that possibility. It would be up to the reader to make an assessment, based on the
information disclosed, whether that possibility was likely to be avoided or not.
[246]

I also accept Wayland’s evidence that where the available evidence raises doubts about

the validity of the going concern assumption, management has a positive duty to ensure that
those doubts are fairly presented to readers, because those doubts could impact the
appropriateness of the carrying values and classifications used in the financial statements.
[247]

The going concern note could only have been avoided if there were no material

uncertainties related to events or conditions that cast significant doubt on WCC’s ability to
continue as a going concern. While WCC management was confident in the Company’s future,
they were simply unable to convert a leap of faith into a representation on the financial
statements and they quite properly in my view, on the advice of their auditors, included the note.
[248]

Rosen suggested that there was no need for the going concern note in light of the

relatively small amount of WCC’s debt that required re-financing, in comparison to its total and
net assets. Wayland pointed out, however, that the key circumstances at the time were the breach
of the debt covenant resulting in the re-classification of the long-term debt to current, the lack of
liquidity to pay the debt on its due date, and the failure to raise the equity demanded by the
lender as a condition of the waiver of the prior default. The fact remained that WCC rightly
concluded that it would not have sufficient liquid assets to pay the debt as it came due, the debt
was secured against the Wolverine Mine, and default would entitle the lender to obtain control
over the Company’s most important asset. Any attempt to restructure the debt, or to sell assets to
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discharge it, would be regarded as outside the normal course of business, which in itself would

[249]

Rosen’s evidence is also inconsistent with OSC Staff Notice 52-7194, discussed earlier,

which recommends that there be a specific link between the material uncertainties affecting the
entity and the effect of those uncertainties in creating doubt about the entity’s ability to continue
as a going concern.
[250]

Moreover, Rosen’s evidence on this issue simply does not make sense. Rosen contends

that the use of “strong words” or “harsh references” such as “going concern” was not justified.
How else could the Company explain that there were uncertainties about events or conditions
that may cast doubt upon its ability to continue as a going concern, notwithstanding that the
statements had been prepared on a going concern basis? The proper thing to do was to make the
required disclosure, express management’s opinion, and leave it to the reader to assess the risk. It
would have been entirely wrong for WCC to have sugar-coated the disclosure based on
management’s assessment of the risk.
[251]

Elsewhere, as I have noted earlier, Rosen stated that the going concern disclosure

should not be made “unless failure was unavoidable”. This statement makes no sense, in my
view, because it would mean that the issuer would be expressing uncertainty about the going
concern assumption in circumstances in which insolvency was inevitable. Disclosure of this kind
would be both confusing and inadequate.
[252]

Third, Rosen plays fast and loose with terminology and at times equates the going

concern note disclosure with the abandonment of going concern accounting. WCC did not
abandon going concern accounting for Q2 2008 – the statements were prepared on a going
concern basis. Nor did it threaten to change its accounting basis. It simply alerted the reader to
the fact that the statements had been prepared on a going concern basis, but that there was
significant doubt about its ability to continue as a going concern, due to the events and
conditions identified in the note.
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[253]

Similarly,

Rosen

categorizes

the

disclosures

as

being

claims

of “impending

expect to have sufficient funds in the near term to meet its financial obligations as they come
due”) was close to a declaration of bankruptcy. This is simply not accurate. The disclosures were
accurate statements of the events and conditions that were confronting WCC. A reasonably
informed reader of the financial statements would understand that there were a number of
positive factors favouring the long term prospects of WCC. The same reader would also
understand that there were serious short term issues that had to be resolved, failing which there
was in fact a risk of insolvency proceedings by the Company’s principal secured creditor.
[254]

Rosen improperly focuses on evidence that WCC was not insolvent as of November 15,

2007. That is not the issue. It is not impeding insolvency that triggers the “going concern”
obligation. It is the existence of “material uncertainties related to events or conditions that may
cast significant doubt upon the entity’s ability to continue as a going concern”. The existence of
“uncertainty” about the use of the going concern assumption is not a statement that the company
is on the verge of insolvency.
[255]

The plaintiff makes much of the fact that he was not the only one who believed that

WCC’s financial statements portrayed a company on the brink of insolvency. He notes that Mark
Potter, one of the principals of Audley, stated that on reading Note 1 to the financial statements
he understood that WCC was facing potential insolvency. Julian Treger of Audley testified that
when he read WCC’s financial statements he believed that WCC was on the verge of bankruptcy.
[256]

In contrast to this, however, Rosen’s own report indicated that “the financial statements

of WCC for the interim period ended September 30, 2007 did not portray the image of an
insolvent or soon-to-be insolvent entity”.
[257]

In my view, these apparently conflicting statements can be reconciled largely on the

basis of a “glass half full”/“glass half empty” analysis. There is no doubt that from one
perspective WCC’s substantial assets, highly-regarded coal and business opportunities, including
the potential FMC acquisition, augured well for the future. There is equally no doubt – and there
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was no doubt at the time – that without financing it would default on its obligations to BNP with
filing was being actively pursued by WCC in the event external financing was not obtained. The
disclosures looked at the glass from both perspectives and attempted to paint a fair balance. The
fact that some people, like Mr. Gould, focused on the part of the glass that was half empty does
not mean that the disclosures were inappropriate.
[258]

Fourth, Rosen’s opinion is inconsistent with the law and policy underlying disclosure

obligations and distorts the standards of disclosure. The law, as expressed in Danier Leather, is
that shareholders and investors are entitled to the facts and they are entitled to management’s
assessment of the facts. Armed with this information, they are able to make their own decisions.
It would be wrong for management to withhold bad news to avoid upsetting shareholders. Doing
so would only serve to confuse and mislead shareholders. The issue was confronted head-on by
WCC and PwC and the decision was made, correctly in my view, to give shareholders and the
markets the facts and management’s assessment of the facts, and to let them make their own
decision.
[259]

Fifth, the evidence of those directly involved in the preparation of the financial

statements and public disclosures, particularly Redmond the acting CFO, Boggio of PwC,
Brodie, the Chair of the Audit Committee and Chase, who was a member of the Audit
Committee, satisfies me that the Q2 2008 financial disclosures made by WCC, particularly the
going concern note, were the product of a reasoned, thorough and careful consideration of
WCC’s financial circumstances, the requirements of GAAP and the Company’s obligations to its
shareholders and investors. The individuals involved in the preparation, review and approval of
these disclosures were knowledgeable and experienced in such matters and discharged their
obligations in a conscientious manner. Further, there is no evidence that would support Rosen’s
suggestions that the disclosures were made with the intent to misrepresent WCC’s financial
condition and in fact they did not represent WCC’s financial condition. I have found that there is
no merit to the plaintiff’s complaints about the other adjustments made in the financial
statements.
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[260]

Sixth, the evidence of the defendants’ expert, Wayland, accords with the facts, with

[261]

Seventh, and last, the evidence of Rosen does not come close to the standard for

acceptable expert evidence and his evidence is, in any event, unsupported by the facts,
inconsistent with GAAP and does not make sense. For the reasons expressed above, Rosen’s
evidence is severely compromised by his failure to stick to matters within his expertise, by
engaging in impermissible fact-finding and by becoming an advocate on behalf of his client,
rather than an impartial expert seeking to assist the court. Rosen’s exaggerated and speculative
assertions only serve to undermine his credibility and independence. In light of these infirmities,
I have no confidence whatsoever in his evidence and there is no reasonable possibility that his
evidence will be accepted at trial.
[262]

For all these reasons, I am satisfied that there is no reasonable possibility that the claim

under s. 138.3 of the Securities Act will be resolved at trial in favour of the plaintiff. The
plaintiff’s claim has been shown to be based purely on “speculation or suspicion rather than
evidence”, to employ the words of van Rensburg J. in Silver v. Imax (Leave) at para. 330, and
has been demonstrated to be unfounded. Accordingly, leave will not be granted.
4. The Reasonable Investigation Defence
[263]

The defendants relied on the reasonable investigation defence contained in s. 138.4(6)

of the Securities Act. Although it is not necessary to do so in light of my findings, I will briefly
set out my conclusions on this issue.
[264]

Section 138.4(6) provides, in part:
(6) A person or company is not liable in an action under section
138.3 in relation to,
(a) a misrepresentation if that person or company proves that,
(i) before the release of the document or the making of the public
oral statement containing the misrepresentation, the person or
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(ii) at the time of the release of the document or the making of the
public oral statement, the person or company had no reasonable
grounds to believe that the document or public oral statement
contained the misrepresentation …
[265]

Subsection (7) identifies the factors to be considered by the court in determining

whether an investigation was reasonable:
(7) In determining whether an investigation was reasonable under
subsection (6), or whether any person or company is guilty of gross
misconduct under subsection (1) or (3), the court shall consider all
relevant circumstances, including,
(a) the nature of the responsible issuer;
(b) the knowledge, experience and function of the person or
company;
(c) the office held, if the person was an officer;
(d) the presence or absence of another relationship with the
responsible issuer, if the person was a director;
(e) the existence, if any, and the nature of any system designed to
ensure that the responsible issuer meets its continuous disclosure
obligations;
(f) the reasonableness of reliance by the person or company on the
responsible issuer’s disclosure compliance system and on the
responsible issuer’s officers, employees and others whose duties
would in the ordinary course have given them knowledge of the
relevant facts;
(g) the period within which disclosure was required to be made
under the applicable law;
(h) in respect of a report, statement or opinion of an expert, any
professional standards applicable to the expert;
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(j) in the case of a misrepresentation, the role and responsibility of
the person or company in the preparation and release of the
document or the making of the public oral statement containing the
misrepresentation or the ascertaining of the facts contained in that
document or public oral statement; and
(k) in the case of a failure to make timely disclosure, the role and
responsibility of the person or company involved in a decision not
to disclose the material change.
[266]

The defence has two requirements: (1) the person or company must have conducted a

reasonable investigation or caused such investigation to be conducted; and (2) the person or
company had no reasonable grounds to believe that the document contained a misrepresentation.
[267]

In Silver v. Imax (Leave), van Rensburg J. summarized the elements of the defence at

paras. 361-363:
The first part of the "reasonable investigation" defence involves a
consideration of such matters as the measures and systems in place
at the Company respecting the recognition of revenue for financial
reporting, the roles and responsibilities of various persons in the
revenue recognition and reporting processes, policies and
procedures, and oversight and assurance measures, including the
performance of audit functions by PwC.
Factors applicable to the individual respondents are also relevant,
including their qualifications, knowledge and experience and their
roles and responsibilities within or in relation to the organization
and in connection with the Company's financial reporting.
The second part of the "reasonable investigation" defence involves
a consideration of the specific knowledge of each respondent and
the knowledge someone in his or her position ought to have had
with respect to the misstatement of the Company's financial
results. The second part of the test focuses on a consideration of
the true state of affairs -- what was known to whom, and which of
the respondents, if any, ought to have known that when the
Representation and misstatements were made, they were untrue?
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[268]

I have found that there was no intentional attempt to misrepresent WCC’s financial

informed discussion and debate between WCC management, the auditor and the Audit
Committee. The evidence establishes that the note was included on the advice of the auditor
based on a careful analysis of the requirements of GAAP and after consultation with other
professionals at PwC.
[269]

The onus on this issue is on the defendants. The defendants have adduced substantial

evidence, from the very people involved in the disclosure process, to show that there was a
rigorous procedure for the preparation of the Q2 2008 disclosures, including:
initial fact-finding
management;

and

preparatory

work

by

WCC

discussions among management, the Audit Committee and the
auditor;
preparation of draft financial statements by management;
review of the draft statements by the auditor and further
discussions with management;
delivery of the draft statements and the auditor’s report to the
Audit Committee;
discussions of the issues (including, specifically in this case,
the going concern issue) within the Audit Committee, with the
participation of management (including Redmond) and the
auditor, Boggio;
further review and discussion of the going concern issue
between the auditor and management;
revisions to the financial statements;
further discussions in the Audit Committee at its November 13,
2007 meeting;
review and approval by the full board of WCC; and
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[270]

It is of particular note that Redmond was a chartered accountant and Brodie, the Chair

of the Audit Committee, was also a C.A. with considerable experience in audit standards. Chase,
who was also a member of the Audit Committee, was also a C.A. and also had extensive
experience with audits, GAAP and disclosure issues. These professionals were in a position to
challenge – and did challenge – the advice of the auditor and did not blindly accept his advice.
They were ultimately persuaded on a reasoned analysis of the issue that the auditor’s
recommendations were appropriate and should be followed and that management’s views should
be expressed in the MD&A and the news release, as well as in Note 1.
[271]

The plaintiff has adduced no evidence to show that WCC’s system relating to

continuous disclosure was deficient in any way. He says, however, that the reasonable
investigation defence is not available for a variety of reasons, which I will briefly discuss.
[272]

First, he says that there was no “investigation” – I disagree. The issue was thoroughly

investigated by management, the audit committee and the Board, assisted by the auditor.
[273]

Second, he says that the individual defendants were directly involved in the operation

of the system. This is true, but it is not a defect in the system. The presence of independent
directors with accounting experience enhanced the system.
[274]

Third, he claims that the decisions made by the defendants were aimed at exaggerating

a financial crisis. I have found that this allegation is wholly without merit.
[275]

Fourth, he argues that management was aware that the disclosure contained material

facts that were not true. That is not the case. Concerns were expressed by Redmond that the
proposed wording might be misleading, but he and the Audit Committee were satisfied that the
disclosure was required and that the going concern note could be balanced by the reference to
management’s expectations that financing would be obtained, as well as by the full discussion of
WCC’s circumstances that was contained in the MD&A.
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[276]

Fifth, he claims that by virtue of their roles in the release of the Q2 2008 statements the

untrue. There is no factual basis for this allegation.
[277]

Sixth,, and finally, Gould alleges that the responsibility for the preparation and release

of the financial statements rested with WCC and not with PwC and could not be abdicated to
PwC. That is true, but the defendants were entitled to rely, as part of the system, on the expert
and specialized advice of the auditor.
[278]

I have found that there was no intent on the part of the defendants to represent WCC’s

financial position. If the going concern note, taken in its context together with the other
information in the financial statements, is found to have painted an unduly bleak picture of
WCC’s financial circumstances, as asserted by Rosen, it was the result of a bona fide attempt of
the defendants, guided by an independent and experienced professional and after careful
investigation and full discussion, to comply with their obligations to their shareholders and
investors.
[279]

This case is nothing like Silver v. Imax (Leave). In that case, there were admitted

deficiencies in Imax’s internal controls that contributed to the accounting errors and there was
specific knowledge on the part of the individual defendants that some of the information in the
disclosures was false. In this case, WCC and the individual defendants made a reasonable
investigation of the issue and came to a bona fide and reasoned decision that the disclosure was
accurate and required.
[280]

I find that the second part of the reasonable investigation defence has been met – the

Company and the individual defendants had no reasonable grounds to believe that the disclosures
contained the alleged misrepresentation. The disclosures were factual. The Company and the
individual defendants had reasonable grounds to believe, based on management’s advice and the
recommendations and advice of the auditors, that the disclosures were true and that they were
required to be made in the form in which they were made.
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[281]

I also find that it was reasonable for the Company and the individual defendants to rely

Audit Committee, which was composed of experienced accounts and business people, and on the
experience and advice of the auditor.
[282]

For these reasons, I would have found that there is no reasonable possibility that the

defendants’ reasonable investigation defence would be unsuccessful.
B. The Conspiracy Claim
[283]

I have found that there is no reasonable possibility that the statutory misrepresentation

claim will be resolved at trial in favour of the plaintiff. I now turn to the conspiracy claim.
1. The Conspiracy Allegations
[284]

This action was originally commenced by statement of claim filed on November 20,

2009. The claim named only WCC, Hogg, Chase and Brodie. The claim asserted the cause of
action for misrepresentation under Part XXIII.1 of the Securities Act. There were also claims for
negligence and negligent misrepresentation. There was no claim for either oppression or
conspiracy. The pleading alleged that the defendants knew, at the time of the release of the Q2
2008 disclosures on November 14, 2007, that WCC would obtain financing from Audley or was
likely to obtain financing from Audley. It was alleged that the three individual defendants
profited from the alleged misrepresentation by purchasing shares at artificially depressed prices
after release of the disclosures and before the Audley Financing was generally disclosed.
[285]

The plaintiff subsequently delivered a fresh as amended statement of claim, dated May

28, 2010. It added Audley, Cambrian, Byrne, Conlon and Pitcher as defendants. It also added
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the claims for oppression and conspiracy. The conspiracy allegations are made only against

[286]

Under the heading “The Nature of the Action”, the pleading described a “scheme”,

whereby WCC, Audley and Cambrian were alleged to have “misrepresented the true state of
[WCC’s] finances to enable Audley, together with Cambrian, to acquire a controlling interest in
WCC on highly favourable terms.” It added that the scheme had the effect of significantly
diluting the shareholdings of the class members.
[287]

As I have noted in the discussion of the misrepresentation claim, the pleading alleged

selective write-downs and misrepresentation of the financial situation of the Company through
the going concern note and by failing to disclose details of the allegedly pre-arranged Audley
Financing.
[288]

The allegations of conspiracy in the fresh as amended statement of claim are that part of

the conspiracy consisted of misrepresenting WCC’s finances in order to reduce its share price,
enabling the defendants to increase their interests in WCC and diluting the interests of class
members. It is alleged that the misrepresentation “served a strategic purpose” for WCC,
Cambrian and Audley, because they knew that it would result in a “precipitous drop” in the share
price and would enable them to acquire control of WCC “on highly favourable terms.” It alleged
that the Audley Financing, the FMC acquisition and the Cambrian loan resulted in a dilution of
the interests of class members.
[289]

The acts undertaken in furtherance of the conspiracy allegedly included:
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structuring WCC’s accounting to “manufacture a financial
crisis”;
causing WCC to make its November 14, 2007 disclosures to
misrepresent the true state of its finances and to cause a
reduction in its share prices;
providing convertible debentures to Audley Europe and
warrants to Audley Capital Management at 75 cents per share;
avoiding obtaining shareholder approval of the issuance of
securities under the Audley Financing; and
re-pricing the Cambrian Loan to increase its entitlement to
shares in WCC.
[290]

The plaintiff pleads that this conduct was unlawful, because, among other things, it

resulted in an artificial price for the securities of WCC, included an untrue or misleading
misrepresentation and breached s. 126.1 and 126.2 of the Securities Act.15 He pleads that the
conspiracy was directed towards the plaintiff and the other class members.
[291]

He also alleges, alternatively, that the predominant purpose of the conspiracy was to (a)

profit financially, (b) increase the defendants’ shareholding in WCC at reduced prices and (c)
control a greater proportion of WCC.

15

126.1 A person or company shall not, directly or indirectly, engage or participate in any act, practice or course of
conduct relating to securities, derivatives or the underlying interest of a derivative that the person or company knows
or reasonably ought to know, (a) results in or contributes to a misleading appearance of trading activity in, or an
artificial price for, a security, derivative or underlying interest of a derivative; or (b) perpetrates a fraud on any
person or company.
126.2 (1) A person or company shall not make a statement that the person or company knows or reasonably ought
to know, (a) in a material respect and at the time and in the light of the circumstances under which it is made, is
misleading or untrue or does not state a fact that is required to be stated or that is necessary to make the statement
not misleading; and (b) would reasonably be expected to have a significant effect on the market price or value of a
security, derivative or underlying interest of a derivative.
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[292]

There is no question that the alleged misrepresentation is at the root of the conspiracy

The alleged misrepresentations which make up the foundation of
the misrepresentation claim are integral to the Plaintiff’s claim for
oppression and conspiracy. The same set of facts applies to all of
these causes of action.
[293]

As I have noted earlier, by the time the plaintiff delivered his factum, the allegation that

the Audley Financing had been pre-arranged, and was part of the “scheme” or conspiracy, had
evaporated. On the hearing of the motion, the plaintiff’s submission was that WCC had
“delayed” obtaining financing until after the release of the Q2 2008 results. This softening of the
plaintiff’s position was undoubtedly due to the overwhelming evidence that Audley had no prior
knowledge of, or involvement in, the disclosures on November 14, 2008, and that it did not
become involved in financing discussions until after the Q2 2008 results had been released.
[294]

The defendants contend that since the plaintiff’s misrepresentation claim is based on a

“scheme” to enhance their interests by misrepresenting WCC’s condition and since I have found
that there is no reasonable possibility of establishing that misrepresentation, the conspiracy and
oppression claims must fall with it.
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2. Pleading Conspiracy
Canadian law recognizes two forms of conspiracy – what has been referred to as

“predominant purpose” conspiracy or conspiracy to injure, and unlawful means or unlawful
conduct conspiracy: Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate
Ltd., [1983] 1 S.C.R. 452. In Normart Management Ltd. v. West Hill Redevelopment Co., [1998]
O.J. No. 391, 37 O.R. (3d) 97 (C.A.), the Court of Appeal approved the following statement
about the requirements for a pleading of conspiracy, at para. 21:
The statement of claim should describe who the several parties are
and their relationship with each other. It should allege the
agreement between the defendants to conspire, and state precisely
what the purpose or what were the objects of the alleged
conspiracy, and it must then proceed to set forth, with clarity and
precision, the overt acts which are alleged to have been done by
each of the alleged conspirators in pursuance and in furtherance of
the conspiracy; and lastly, it must allege the injury and damage
occasioned to the plaintiff thereby.16
[296]

More recently, the elements of these two types of conspiracy were nicely summarized

by Perell J. in EnerWorks Inc. v. Gelnbarra Energy Solutions Inc., 2012 ONSC 414, [2012] O.J.
No. 2272 at paras. 66-69:
The elements of a claim of conspiracy are: (1) two or more
defendants make an agreement to injure the plaintiff; (2) the
defendants (a) use some means (lawful or unlawful) for the
predominate purpose of injuring the plaintiff, or (b) use unlawful
means with knowledge that their acts were aimed at the plaintiff
and knowing or constructively knowing that their acts would result
in injury to the plaintiff; (3) the defendants act in furtherance of
their agreement to injure; and, (4) the plaintiff suffers damages as a
result of the defendants' conduct. See: Hunt v. T & N plc, [1990] 2
S.C.R. 959; Canada Cement Lafarge Ltd. v. British Columbia
Lightweight Aggregate Ltd., [1983] 1 S.C.R. 452; Normart
Management Ltd. v. West Hill Redevelopment Co (1998), 37 O.R.
(3d) 97 (C.A.).
16

Per O’Brien J. in H.A. Imports of Canada Ltd. v. General Mills Inc. (1983), 42 O.R. (2d) 645 at 646-7 (H.C.),
quoting from Bullen, Leake and Jacob's Precedents of Pleadings, 12th ed. (London: Sweet & Maxwell, 1975).

2012 ONSC 5184 (CanLII)

[295]

Page: 84

The elements of conspiracy to injure are: (1) the defendants acted
in combination; (2) the defendants intended to harm the plaintiff;
and (3) the defendants' conduct caused harm to the plaintiff.
The elements of conspiracy to perform an unlawful act are (1) the
defendants acted in combination; (2) the defendants committed an
unlawful act, i.e. a crime, tort, or breach of statute; (3) the
defendants knew or should have known that injury to the plaintiffs
was likely to occur from their misconduct; and (4) the defendants'
misconduct in furtherance of the conspiracy caused harm to the
plaintiff.
[297]

A pleading of the first form of conspiracy, conspiracy to injure, must assert a

predominant purpose of the infliction of harm on the plaintiff: see Harris v. GlaxoSmithKline
Inc., 2010 ONCA 872, [2010] O.J. No. 5546 at para. 39:
To make out a conspiracy to injure, the defendant's predominant
purpose must be to inflict harm on the plaintiff. It is not enough if
harm is the collateral result of acts pursued predominantly out of
self-interest. The focus is on the actual intent of the defendants and
not on the consequences that the defendants either realized or
should have realized would follow.
[298]

I agree with the defendants that the plaintiff has not properly pleaded conspiracy to

injure, because there is no allegation that the predominant purpose of the conspiracy was to
injure the plaintiff. On the contrary, the pleading is to the effect that the predominant purpose of
the alleged conspirators was to enrich themselves: see Harris v. GlaxoSmithKline Inc., at paras.
41 and 44. Where the predominant purpose of the defendants is to advance their own commercial
interests, there cannot be a predominant purpose conspiracy, even though it may have an adverse
economic impact on others.
[299]

The elements of the "unlawful means" conspiracy were set out by the Court of Appeal

in Agribrands Purina Canada Inc. v. Kasamekas, 2011 ONCA 460, 334 D.L.R. (4th ) 714 at para.
26:
For the appellants to be liable for the tort of unlawful conduct
conspiracy, the following elements must therefore be present:
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(b) their conduct is unlawful;
(c) their conduct is directed towards the [plaintiffs];
(d) the [defendants] should know that, in the circumstances, injury
to the [plaintiffs] is likely to result; and
(e) their conduct causes injury to the [plaintiffs].
[300]

The pleading of unlawful means conspiracy must be set out with particularity. In

Normart Management Ltd. v. West Hill Redevelopment Co., above, the Court of Appeal
observed, at para. 21:
The statement of claim should describe who the several parties are
and their relationship with each other. It should allege the
agreement between the defendants to conspire, and state precisely
what the purpose or what were the objects of the alleged
conspiracy, and it must then proceed to set forth, with clarity and
precision, the overt acts which are alleged to have been done by
each of the alleged conspirators in pursuance and in furtherance of
the conspiracy; and lastly, it must allege the injury and damage
occasioned to the plaintiff thereby.
[301]

I agree with the defendants’ submission that the pleading of unlawful means conspiracy

is deficient and I respectfully adopt the observations of Horkins J. in Martin v. Astrazeneca
Pharmaceuticals PLC, 2012 ONSC 2744, [2012] O.J. No. 2033, at paras. 168 - 170:
Claims for conspiracy have been struck out where they were bald,
overly speculative, or simply restated legal principles rather than
pleaded material facts. As the court stated in Penson Financial
Services Canada Inc. v. Connacher, 2010 ONSC 2843 at para. 15:
Rule 25.06(1) mandates a minimum level of material fact
disclosure and if this level is not reached, the remedy is a
motion to strike out the pleading. A proper pleading of
conspiracy should enable a defendant to know the case he
or she must meet. Conspiracy is a serious claim. A
recitation of a series of events coupled with an assertion
that they were intended to injure the plaintiff is insufficient,
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(a) they act in combination, that is, in concert, by agreement or
with a common design;

nor is it appropriate to lump some or all of the defendants
together into a general allegation that they conspired:
Normart Management Ltd. and J. G. Young & Son Ltd. v.
Tec Park Ltd. [Emphasis added and footnotes omitted.]
The plaintiffs are not entitled to plead a deficient case in
conspiracy on the theory that more detailed evidence of the claim
will arise from discovery. The "plaintiff cannot go on a fishing
expedition at discovery to gather the facts to make a proper plea":
see Research Capital Corp. v. Skyservice Airlines Inc., [2008] O.J.
No. 2526 (S.C.J.) at para. 23, var'd on other grounds, 2009 ONCA
418 ("Research Capital").
The pleading of conspiracy in this case offends all of the above
requirements. It lacks clarity, precision and the material facts
necessary to support the constituent elements. For the reasons set
out below, it is plain and obvious that the conspiracy claim will
fail.
[302]

The pleading fails to set out the alleged agreement with particularity, lumps the

defendants together, fails to provide full particulars of the unlawful acts committed by each
defendant and gives no particulars of damages.
[303]

In view of my conclusion that there is no basis for the existence of common issues

arising from the conspiracy claim, I need not consider whether the plaintiff should be given leave
to amend.
3. The Conspiracy Common Issues
[304]

The plaintiff proposes the following common issues arising from the conspiracy claim:
3. Did the Defendants, or any two or more of the Defendants, act
in combination to create a scheme to enable the Audley
Defendants, together with Cambrian, to acquire a controlling
interest in [WCC]?
4. Did the Defendants, or any two or more of the Defendants, act
in combination to cause a temporary collapse in [WCC’s] share
price?
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5. If the answer to [either or both of the preceding questions] is
yes, was the Defendants’ conduct unlawful, in that it resulted
and/or contributed to an artificial price for WTN securities, it
involved a Misrepresentation that was misleading, untrue and did
not state a fact that was required to be stated or that was necessary
to make the statement not misleading, and/or it breached sections
126.1 and 126.2 of the Securities Act?
6. Should the Defendants have known that, in the circumstances,
injury to the Class was likely to occur as a result of the
Defendants’ actions?
[305]

Common issue #5, which relates to the alleged misrepresentation, is at the core of the

conspiracy claim and focuses on the allegedly unlawful conduct of the defendants in breach of
the Securities Act.
4. Should the Conspiracy Common Issues be Certified?
[306]

Section 5(1) of the CPA requires that the claims or defences of class members raise

“common issues”. These are defined in s. 1 as common but not necessarily identical issues of
fact; or (b) common but not necessarily identical issues of law that arise from common but not
necessarily identical facts. The common issues requirement has been described as a “low bar”.
[307]

The underlying foundation of a common issue is whether its resolution will avoid

duplication of fact-finding or legal analysis: Rumley v. British Columbia, [2001] 3 S.C.R. 184 at
para. 29. Many of the principles applicable to the common issues were set out in McKenna v.
Gammon Gold Inc., 2010 ONSC 1591, [2010] O.J. NO. 1057, at paras. 125-126, var’d 2011
NSC 3782, [2011] O.J. No. 3240 (Div. Ct.).
[308]

There must be a basis in the evidence before the court to establish the existence of

common issues. The plaintiff is required to establish "a sufficient evidential basis for the
existence of the common issues", in the sense that there is some factual basis for the claims made
by the plaintiff and to which the common issues relate: Dumoulin v. Ontario (2005), 19 C.P.C.
(6th ) 234, [2005] O.J. No. 3961 at para. 27 (S.C.J.).
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[309]

A certification motion is a procedural step and not a merits-based analysis. That said,

under s. 138.3 of the Securities Act is merits-based, albeit using a screen wider than the balance
of probabilities. In determining whether to certify claims that are derivative of a claim that has
failed to pass through this generous screen, I cannot ignore the fact that the cornerstone of the
claim has been assessed and found wanting. If the claim of misrepresentation has no reasonable
possibility of success, how can a claim of conspiracy to make the misrepresentation have any
reasonable possibility? And if it has no reasonable possibility of success, why would I put the
defendants, the court and class members through the time, expense and disruption of a
complicated class proceeding?
[310]

The “basis in fact” requirement answers this question. There is simply no basis in the

evidence for the proposition that the defendants conspired to cause a collapse of WCC’s share
price by misrepresenting its financial position so that they could enhance their positions in WCC.
In fact, the evidence is so clearly against this proposition that the plaintiff was forced to reposition his case in argument to the effect that WCC “delayed” obtaining financing. Gone was
the suggestion that the financing had been pre-arranged as part of the conspiracy. Indeed, the
plaintiff now alleges, not that there was a deliberate misrepresentation of WCC’s financial
condition, but rather that the statement of its condition was too harsh.
[311]

I am not prepared to certify the conspiracy claim because there is absolutely no basis in

fact for the existence of:
(a) a combination, agreement or scheme by any two or more of
the defendants to enable Audley and Cambrian to acquire a
controlling interest in [WCC] (common issue 3);
(b) a combination, agreement or scheme by any two or more of the
defendants to cause a temporary collapse in [WCC’s] share price
by making inappropriate write downs, manufacturing a financial
crisis or misrepresenting [WCC’s] financial condition; (common
issue 4); or
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the application for leave to pursue an action (whether an individual action or a class action)

(c) the making of a misrepresentation under Part XXIII.1 or of
fraud or market manipulation under s. 126.1 or the making of
misleading or untrue statements under s. 126.2 of the Securities
Act.
[312]

The core of the conspiracy claim, the alleged misrepresentation, has been shown to be

groundless and has no reasonable prospect of success. The suggestion that there was a
conspiracy to spread alarm about WCC’s financial condition is inconsistent with the expression
of management’s belief in the disclosures that financing would be obtained. It is also inconsistent
with the evidence of Byrne that the directors wanted to ensure that management’s confidence in
the Company was expressed in the news release.
[313]

The allegation that the Audley Financing had been secretly pre-arranged has been

shown to be groundless and it has been conclusively established that Audley had no dealings
with WCC before November 15, 2007. The financial crisis facing WCC in November, 2007, was
not “contrived” or manufactured. It was real. This is demonstrated by the extensive efforts made
by WCC and Cambrian before and after November 14, 2007 to obtain financing. It is also
demonstrated by the evidence of Chase that between November 15 and 30, 2009, WCC took
steps to prepare for a potential CCAA filing in the event that the financing could not be obtained.
[314]

The plaintiff’s fall-back position, that WCC’s efforts to find financing were

intentionally delayed or were half-hearted is refuted by the evidence of Redmond, Byrne,
Burridge and Chase concerning the extensive efforts they made to obtain financing. In the period
prior to November 14, 2007, Endeavour Financial International Corporation made a concerted
effort to obtain financing on behalf of WCC and various proposals were discussed at WCC’s
board meetings on October 24 and 25, 2007. Other attempts were made by both WCC and
Cambrian.
[315]

In the period between November 15 and 22, 2007, WCC made real and substantial

efforts to obtain financing from sources other than Audley, including Mitsui, Baosteel,
Canaccord, Gibraltar, GMP (Griffiths McBurney) and Cenkos PLC. These efforts are described
in the affidavits of Byrne, Burridge, Chase and Redmond. They ultimately resulted in proposals
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from both Audley and Canaccord and a subsequent proposal from Second City. This evidence is
contrary, the evidence clearly establishes that the Audley Financing was the result of a highly
organized and thorough competitive bidding process that produced the best available offer.
[316]

The process established for the approval of the Audley Financing was fair and

independent. An independent committee of non-executive and non-Cambrian directors, chaired
by Chase, together with Pitcher and Brodie, was established to review the proposals received
from Audley and Canacccord and recommended that WCC proceed with the Audley proposal,
subject to any more favourable proposal that might be obtained. A subsequent proposal received
from Gibraltar’s subsidiary, Second City, was received on November 22, 2007, after the issuance
of a news release announcing the Audley Financing. The independent committee considered that
Second City proposal and concluded that it was not more favourable than Audley’s proposal. In
addition, the Audley, Canaccord and Second City financing proposals were reviewed by Cenkos
PLC, which was WCC’s nominated advisor (“NOMAD) under the rules of the AIM exchange
and was required to determine whether the financing was fair and in the best interests of WCC.
Cenkos determined that the Audley Financing was superior to the other two and approved it as
fair and reasonable and in the interests of WCC’s shareholders. The conclusion that the Audley
Financing was the best available financing was supported by the expert evidence of Mr. Lowe of
Deloitte who gave an opinion on the fairness of the transaction.
[317]

It was a condition of Audley’s agreement to provide financing that WCC exercise its

option to acquire FMC from Cambrian pursuant to an agreement made with Cambrian in April
2007. The negotiation of the terms of the acquisition was a matter of real negotiation between
Burridge on behalf of Cambrian and Chase on behalf of WCC. Chase was required to report to
the independent committee, which included Pitcher and Brodie, with respect to the negotiations.
The agreement ultimately reached was the subject of a fairness opinion given by Capital West
and was recommended by the special committee. The shareholders of WCC ultimately, by a
99.9% vote almost unanimously approved the FMC acquisition and approved the amendment of
the Cambrian Loan by about a 74% majority.
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[318]

In light of my finding that there is no factual basis for the existence of common issues

claim is barred based on issue estoppel and abuse of process.
C.
[319]

The Oppression Claim
The claim for oppression is set out in para. 90 of the statement of claim, which alleges

that the affairs of WCC were conducted, and the powers of the individual defendants were
exercised, in a manner that was oppressive to and unfairly prejudiced the rights of class
members. In particular, the plaintiff pleads that the following actions diluted class members’
holdings in WCC:
(a) the terms of the Audley Financing allowed Audley to acquire a
higher percentage of WCC securities than it would have been able
to acquire prior to the alleged misrepresentations;
(b) WCC issued 4.24 million warrants to Audley at a price of
$0.75 per share; during the nine month period ended December 31,
2009, Audley exercised 2,431,833 warrants;
(c) as part of WCC’s acquisition of FMC from Cambrian, WCC
issued Cambrian 18,740,898 shares for a total value of
$13,306,000, which represented approximately $0.71 per share; at
that time, the market price of WCC shares on the TSX was $5.85;
(d) the February 2008 amendment to the Master Agreement
between WCC and Cambrian, which provided Cambrian with the
option to elect the manner in which the deferred payment for FMC
would be satisfied, was ultimately valued at $1,134,000;
(e) on June 30, 2008, Cambrian elected to take a further 4,534,088
common shares of WCC to satisfy the deferred payment of
$14,056,000; these share represented a total value of $15,190,000
or approximately $3.35 per share; on that date, the market price of
WCC shares on the TSX was $8.96; and,
(f) as a result of the re-pricing of the September 2007 Cambrian
loan from $2.35 per share to $0.75 per share, Cambrian received
approximately 3.13 times more shares than it would have received
under the original terms of the loan agreement.
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[320]

The plaintiff’s oppression claim is based upon s. 227 of the British Columbia Business

court considers to be an appropriate person” may make an application under the section.
Subsection (2) provides:
(2) A shareholder may apply to the court for an order under this
section on the ground
(a) that the affairs of the company are being or have been
conducted, or that the powers of the directors are being or have
been exercised, in a manner oppressive to one or more of the
shareholders, including the applicant, or
(b) that some act of the company has been done or is threatened, or
that some resolution of the shareholders or of the shareholders
holding shares of a class or series of shares has been passed or is
proposed, that is unfairly prejudicial to one or more of the
shareholders, including the applicant. [Emphasis added.]
[321]

Section 1 of the Business Corporations Act defines “court”, for the purposes of s. 227,

as “the Supreme Court”, which is in turn defined in the British Columbia Interpretation Act,
RSBC 1996, c. 238, as “the Supreme Court of British Columbia”.
[322]

The defendants contend that the s. 227 claim is purely statutory, that the statute confers

exclusive jurisdiction on the Supreme Court of British Columbia, and that the Ontario Superior
Court of Justice has no subject-matter jurisdiction over the claim.
[323]

The primary submission of the plaintiff in response is based on the recent decision of

the Supreme Court of Canada in Club Resorts Ltd. v. Van Breda, 2012 SCC 17, [2012] S.C.J.
No. 17. In particular, he relies on the observation of LeBel J., who delivered the judgment of the
Supreme Court, to the effect that if there is a “real and substantial connection” with the forum in
respect of a particular factual and legal situation, the court can – indeed must – assume
jurisdiction over all aspects of the case. LeBel J. stated, at para. 99:
I should add that it is possible for a case to sound both in contract
and in tort or to invoke more than one tort. Would a court be
limited to hearing the specific part of the case that can be directly
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Corporations Act. Section 227(1) provides that a shareholder or “any other person whom the

connected with the jurisdiction? Such a rule would breach the
principles of fairness and efficiency on which the assumption of
jurisdiction is based. The purpose of the conflicts rules is to
establish whether a real and substantial connection exists between
the forum, the subject matter of the litigation and the defendant. If
such a connection exists in respect of a factual and legal situation,
the court must assume jurisdiction over all aspects of the case. The
plaintiff should not be obliged to litigate a tort claim in Manitoba
and a related claim for restitution in Nova Scotia. That would be
incompatible with any notion of fairness and efficiency.
[324]

The plaintiff says that, following this rationale, and because this court clearly has

jurisdiction over the defendants for the Securities Act and conspiracy claims, “fairness and
efficiency” require the court to assume jurisdiction over the oppression claim.
[325]

The plaintiff refers to this, perhaps infelicitously, as the “bootstrap” argument – that if

the plaintiff establishes that the court has jurisdiction over the defendants for the purposes of one
claim, the other claims over which it does not have jurisdiction can be pulled up by the bootstrap
into the action.
[326]

In my view, Van Breda is not on point. The issue in Van Breda was territorial

jurisdiction or jurisdiction simpliciter. The issue here is jurisdiction over the subject matter. The
distinction was noted by the British Columbia Court of Appeal in Conor Pacific Group Inc. v.
Canada (Attorney General), 2011 BCCA 403, 343 D.L.R. (4th) 324at para. 38:
It is important to appreciate the distinction between territorial
jurisdiction and subject-matter jurisdiction. Territorial jurisdiction,
known at common law as jurisdiction simpliciter, is concerned
with the connection between the dispute and the court's territorial
authority. A Canadian court may only assume territorial
jurisdiction over a proceeding where there is a real and substantial
connection between the action and the territory over which the
court exercises jurisdiction: Morguard Investments Ltd. v. De
Savoye, [1990] 3 S.C.R. 1077; Hunt v. T&N plc, [1993] 4 S.C.R.
289. In contrast, subject-matter jurisdiction is concerned with the
court's legal authority to adjudicate the subject-matter of the
dispute. For example, the Provincial Court does not have subjectmatter jurisdiction with respect to claims for libel, slander or
malicious prosecution: Small Claims Act, R.S.B.C. 1996, c. 430, s.
3(2).
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[327]

The fact that a court may have territorial jurisdiction over a particular party in relation

matter that is outside its jurisdiction.
[328]

There is substantial recent authority of this court and of other Canadian and American

courts directly on point and against the plaintiff’s submission. In Ironrod Investments Inc. v.
Enquest Energy Services Corp. 2011 ONSC 308, [2011] O.J. No. 544, C.L. Campbell J. was
concerned with a claim for negligent misrepresentation and oppression against two Alberta
corporations. The individual plaintiff had acquired convertible debentures in a corporation that
was a predecessor of one of the defendants and pleaded that, as a result of misrepresentations by
the president of the predecessor company, he had been induced to convert his debentures to
shares. The plaintiffs argued that the oppression claims could be brought in Ontario by invoking
the jurisdiction of the Ontario Superior Court under the oppression remedies of the Ontario
Business Corporations Act, R.S.O. 1990, c. B. 16, which were similar, if not identical, to the
Alberta statute.
[329]

Justice Campbell found, at para. 14, that only an Alberta court had jurisdiction to grant

a remedy for oppression brought in respect of an Alberta corporation. He concluded, at para. 16:
In this case, not only is Alberta the place of incorporation but the
Alberta Business Corporations Act give the Courts or [sic] that
Province complete jurisdiction of the regulation and governance
over that corporation. Section 1(m) defines "Court" for the purpose
of the statute, including the oppression remedy, to mean "the Court
of Queen's Bench of Alberta."
[330]

While there were other grounds on which the action was stayed, the conclusion of

Campbell J. on subject matter jurisdiction stands on its own – the court simply had no
jurisdiction over the oppression claim.
[331]

A similar conclusion was reached by Killeen J. in Incorporated Broadcasters Ltd. v.

Canwest Global Communications Corp. [2001] O.J. No. 4882, (2001), 20 B.L.R. (3d) 289
(S.C.J.), at paras. 97-100 and 112-11, affd on other grounds, [2003] O.J. No. 560, 63 O.R. (3d)
431 (C.A.), leave to appeal to S.C.C. refused, [2003] S.C.C.A. No. 186. The action involved an
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to a particular cause of action cannot give it jurisdiction over that party in relation to a subject
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oppression claim against a Manitoba company. The defendants moved to dismiss or stay the
Killeen J. held that the reasonable expectations of the corporation’s shareholders were that their
affairs, and disputes, would be dealt with by the Manitoba courts.
[332]

Killeen J. also discussed the effect of the Manitoba Companies Act, R.S.M. 1987, c.

225, which he described as a “complete code for corporate life in Manitoba” (at para. 109). The
relevant provision dealing with the oppression remedy was similar to the British Columbia
statute and conferred jurisdiction on the Manitoba Court of Queen’s Bench.17 He concluded, at
para. 113:
Thus, it seems inescapable but to conclude that only the Manitoba
Court of Queens Bench has jurisdiction to grant a remedy for
oppression brought in respect of a Manitoba corporation such as
Broadcasting.
[333]

While the Court of Appeal affirmed the decision of Killeen J., holding that Manitoba

was the “convenient forum” for the resolution of the litigation, it held that the motion judge
failed to consider that the plaintiffs were invoking a remedy under the Canada Business
Corporations Act, R.S.C. 1985, c. 44, not the Manitoba statute. It found, however, that his
reasoning on the exclusive jurisdiction of the Manitoba court was sound – at para. 53:
If the availability of the s. 241 remedy [under the CBCA] was
before the motions judge and if he was correct in his conclusion
that the remedy was not available to these appellants then his
conclusion on convenient forum is unassailable. In fact, if he is
correct, it is not a question of choosing the forum with the closest
connection to the action and the parties, since only Manitoba is the
appropriate forum. [Emphasis added.]
[334]

Similar views were expressed by Marrocco J. in Cae Wood Products GP v. Coe

Newnes/McGehee ULC, 2011 ONSC 1617, [2011] O.J. No. 1140 at para. 31:
…

17

Section 234 conferred the oppression remedy. Section Section 234(1) provided that "[a] complainant may apply to
a court for an order under this section." Section 1(1) defined "court" as "the Court of Queens Bench".
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action on jurisdictional grounds. In connection with the “substantial connection” principle,

The plaintiffs allege oppression. They rely upon the BCBCA. The
plaintiffs have suffered no harm if they were not owed Contingent
Consideration.
Quite
separately,
issues surrounding the
determination of the reasonable expectations of the plaintiffs and
the extent to which those expectations were frustrated are matters
assigned by the Legislature of British Columbia to the jurisdiction
of the Supreme Court of British Columbia, not the Ontario
Superior Court of Justice (see the definition of "court" in ss. 1 and
227 of the BCBCA).
See also the conclusions of the New Brunswick Court of Queen’s Bench in Nord Resources
Corp. v. Nord Pacific Ltd., 2003 NBQB 201, [2003] N.B.J. No. 192 (2003), (N.B.Q.B.) at para.
14, and of the British Columbia Supreme Court in Voyage Co. Industries v. Craster, [1998]
B.C.J. No. 1884 at para. 12.
[335]

The same result was reached by the Supreme Court of Delaware in concluding that it

had no jurisdiction to grant an oppression remedy under s. 241 of the Canada Business
Corporations Act: Taylor v. L.S.I. Logic Corp., 715 A.2d 837, 1998 Del. Lexis 326 (Del. 1998);
see also Locals 302 and 612 of Intern. Union of Operating Engineers – Employers Const.
Industry Retirement Trust v. Blanchard, 2005 WL 2063852 (S.D.N.Y. Aug. 25, 2005) (No. 04
CIV. 5954 (LAP)) at paras. 12-14.
[336]

In Zi Corp. v. Steinberg., 2006 ABQB 92, [2006] A.J. No. 313, Wittman A.C.J.

considered a number of the above authorities (as well as the decision of Ground J. in Ciro v. Rico
Resources Inc. (2004), 41 B.L.R. (3d) 206 (S.C.J.)) and concluded, at paras. 76-79:
These cases demonstrate that there are two considerations that
drive the conclusion that the domicile of the corporation is the
proper jurisdiction to deal with matters of internal corporate
governance and the status of the corporation: the language of the
governing statute and considerations of comity and, perhaps more
generally, public policy.
In relation to the first consideration, section 180 of the Act
designates the "Court of Queen's Bench" as the court to which
application should be made for relief under that section. Section
28(k) of the Interpretation Act, R.S.A. 2000, c. I-8 states that:
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The wording of the section, together with the authorities cited
above, lead to the conclusion that the intent of the legislature was
to provide this Court with exclusive jurisdiction in relation to the
relief available under section 180 of the Act.
As to the second consideration, I agree with Ground J. [in Ciro v.
Rico Resources Inc.], the requisition of shareholders' meetings and
the provision of shareholders' lists for the purpose of allowing
majority shareholders to elect their own slate of directors, are
matters of internal governance. As such, they should be dealt with
in the jurisdiction in which the corporation is domiciled.
[337]

In response, the plaintiff relies on 620637 Ontario Ltd. v. Axton, [1992] O.J. No. 13

(Gen. Div.) and Factor Gas Liquids Inc. v. Jean, [2007] O.J. No. 2883 (S.C.J.). These were
distinguished by Campbell J. in Ironrod Investments, above, at para. 15, on the basis that the
issue of the jurisdiction of the province of incorporation had not been raised in those cases. I
distinguish them for the same reasons.
[338]

Nor do I find Jasinski v. Jasinski, [2006] B.C.J. No. 1325, 2006 BCSC 878, of

assistance. The issue in that case, discussed at paras. 24-26, was the application of a contractual
choice of law clause, incorporating the law of another province. Where the law of another
province is the proper law, there is no question that an Ontario court is entitled to apply that law,
just as it is entitled to apply the law of another foreign jurisdiction, based on conflict of laws
principles, in an appropriate case. There is a difference, however, between applying another
jurisdiction’s law and assuming an adjudicative jurisdiction that can only be exercised by a court
of another province or state. The constraint is more than just comity, in my view. It is a matter of
constitutional competence.
[339]

The oppression remedy applicable to this dispute is a creation of a British Columbia

statute. The statute confers the remedy and describes the manner in which it is to be enforced. I
have no jurisdiction to grant the remedy because the statute expressly grants jurisdiction to the
British Columbia Superior Court. It is irrelevant that the defendants may be otherwise subject to
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"[the] Court of Queen's Bench' means the Court of Queen's Bench
of Alberta".
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this court’s jurisdiction, or may have attorned to the jurisdiction. I have no jurisdiction over the

V.
[340]

CONCLUSION
For these reasons, the plaintiff’s motion for leave pursuant to s. 138.3 of the

Securities Act is dismissed. The motion for certification is also dismissed. Costs may be
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subject matter. The oppression claim should therefore be struck.
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Torts -- Intentional interference with economic relations -Plaintiff bringing action against brokerage firm and employee
of firm claiming that he was damaged by firm's provision of
information about him to Ontario Securities Commission and
employee's testimony on her examination in connection with
OSC's motion to freeze his accounts -- Employee's testimony and
firm's provision of information to OSC protected by absolute
privilege -- Defendants' motion for summary judgment dismissing
action granted.
Torts -- Malicious falsehood -- Plaintiff bringing action
against brokerage firm and employee of firm claiming that he
was damaged by firm's provision of information about him to
Ontario Securities Commission and employee's testimony on her
examination in connection with OSC's motion to freeze his
accounts -- Employee's testimony and firm's provision of
information to OSC protected by absolute privilege -Defendants' motion for summary judgment dismissing action
granted.
The Ontario Securities Commission was conducting an
investigation into the activities of the plaintiff and R, and
issued directions freezing their accounts. The OSC sent letters
to the defendant DS Inc. and other brokerage firms asking to be
informed of the accounts of the plaintiff and R. D, an employee
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[Indexed as: Fraleigh v. RBC Dominion Securities Inc.]

Held, the motion should be granted.
An absolute privilege attaches to communications which take
place during, incidental to, or in furtherance of judicial or
quasi-judicial proceedings. Absolute privilege applies to
causes of action other than defamation, and applied to the
causes of action pleaded by the plaintiff. D's evidence given
under oath during her examination was protected by absolute
privilege. DS Inc.'s communications to the OSC were not covered
by the same privilege attaching to the evidence given by D.
However, the communications were protected by absolute
privilege as they were statements made to a quasi-judicial
body. The claims for malicious falsehood was based squarely on
the evidence given by D, and the claim for interference with
economic relations was based squarely upon the communications
between DS Inc. and D with the OSC. As those communications
were covered by absolute privilege, neither claim could
succeed.
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of DS Inc., noted that the plaintiff was denying that he knew
R. She informed her supervisor that she recalled the plaintiff
telephoning R on two occasions. DS Inc. instructed its external
legal counsel to notify OSC staff of that information. As a
result, OSC staff delivered a notice of examination to examine
D as a witness in its motion to continue the freeze of the
plaintiff's accounts. D was examined under oath. The plaintiff
brought an action against DS Inc. and D for damages for
injurious falsehood and interference with economic relations.
The defendants brought a motion for summary judgment dismissing
the action.
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MOTION by the defendants for summary judgment dismissing the
action.

Alistair M. Crawley, for plaintiff.
Linda L. Fuerst, for defendants.

Endorsement of NEWBOULD J.: -Overview and Background Facts
[1] This is a motion by the defendants for summary judgment
dismissing the claim of Mr. Fraleigh. [page292]
[2] Mr. Fraleigh claims that he has been damaged as a result
of alleged false information provided by RBC Dominion
Securities Inc. ("DS") to the Ontario Securities Commission
("OSC") and false evidence given under oath by the defendant
Pamela De Abreu in legal proceedings brought by the OSC to
freeze an account of Mr. Fraleigh's at BMO Nesbitt Burns Inc.
("BMO"), and the subsequent publication of her testimony by
the media. He claims that the actions of the defendants
constituted a malicious falsehood and an intentional
interference with his economic relationships.
[3] The background to this action is that in March 2001, DS
became aware of unusual trading in offshore accounts at DS in
the Bahamas. DS notified the OSC of their concerns. On April 4,
2001, DS made a public announcement that it had commenced an
internal investigation into suspicious trading in offshore
accounts. At that time, DS was not yet aware of the person who
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Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rules
20.04(2), (4), 39
Authorities referred to
Brown, Raymond D., The Law of Defamation in Canada, 2nd ed.,
vol. 2, looseleaf (Toronto: Carswell, 1999)
Fleming, John G., The Law of Torts, 9th ed. (Sydney: LBC
Information Services, 1998)

[4] Coincidentally, on April 4, 2001, BMO notified the OSC of
unusual trading activity in a BMO account of Mr. Fraleigh in
the Bahamas. The OSC issued directions freezing the Bahamian
account at RBC and Mr. Fraleigh's account at BMO and took
proceedings in the Superior Court of Ontario to continue those
freezing orders. Protective orders were obtained temporarily
sealing the court files.
[5] Shortly thereafter, on April 27, 2001, the OSC sent
letters to brokerage firms in Toronto, including DS, requesting
to be informed of accounts of parties named in the letter whose
trading was being reviewed by the OSC. Included in the persons
named were Mr. Rankin and Mr. Fraleigh. Shortly after that,
notwithstanding the protective orders, the media began
publishing articles about the OSC's investigation into Mr.
Rankin's activities, including possible links between Mr.
Fraleigh and Mr. Rankin and referred to the freeze of Mr.
Fraleigh's account at BMO.
[6] Ms. De Abreu, who had been Mr. Rankin's personal
assistant at DS, read the media reports and saw that Mr.
Fraleigh was quoted as saying he did not know Mr. Rankin. At
that stage, Mr. Rankin had been suspended by DS. Ms. De Abreu
went to her supervisor and said that she recalled Mr. Fraleigh
telephoning Mr. Rankin on two occasions. As a result, DS
instructed its external legal counsel to notify OSC staff that
[page293] DS had information from Ms. De Abreu that
suggested that Mr. Fraleigh and Mr. Rankin knew each other.
[7] Upon being advised of that information, the OSC staff
delivered a notice of examination to examine Ms. De Abreu as a
witness in the motion to continue the freeze of the BMO
accounts of Mr. Fraleigh, and Ms. De Abreu attended on the
following day, April 15, 2001, and was examined under oath by
counsel for the OSC and cross-examined by counsel for Mr.
Fraleigh. She testified as to the two telephone calls she
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operated the DS account in the Bahamas, but DS was concerned
that the trading implicated Mr. Andrew Rankin, who worked at DS
in Toronto. DS later learned that the DS account in the Bahamas
was an account of Mr. Daniel Duic.

[8] On May 17, 2001, the OSC motion to continue the freeze of
the BMO accounts of Mr. Fraleigh was argued before Farley J.
The transcript of the examination of Ms. De Abreu was filed in
court. Farley J. dismissed the motion. On the following day,
newspaper articles reported on the motion and included
references to Ms. De Abreu's evidence regarding the telephone
calls from Mr. Fraleigh to Mr. Rankin.
[9] Mr. Fraleigh's claim against DS is that the publication
of Ms. De Abreu's evidence by the media damaged him with
respect to his business and banking relationships. The OSC
closed its investigation with respect to his trading without
any proceedings being taken against him.
[10] The OSC charged Mr. Rankin with insider trading and
providing insider tips to Mr. Duic, who was the holder of the
DS account in the Bahamas that had been investigated. Mr. Duic
settled with the OSC and charges were not brought against him.
[11] Mr. Fraleigh's claim is that the reporting of Ms. De
Abreu's information by DS to the OSC and her evidence given
under oath was false. He also claims that DS knew or should
have known that Ms. De Abreu's information was false and that
their motivation to pass on the information of Ms. De Abreu
about Mr. Fraleigh was to prevent an investigation into other
senior officers of RBC and DS who were known to Mr. Fraleigh
and who were concerned, so it is alleged, that their
reputations might be harmed if their names were mentioned.
[12] The motion for summary judgment is brought by the
defendants on the basis that the statement of DS to the OSC and
the evidence of Ms. De Abreu are protected by absolute
privilege and that there is no evidence that the alleged harm
caused to Mr. Fraleigh was other than a result of the
publication by the media of the statements made by Ms. De Abreu
on a privileged occasion. The defendants also assert that as
the statements which form the basis of Mr. Fraleigh's claim are
absolutely privileged, the motivation by DS or Ms. De Abreu in
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recalled having been made by Mr. Fraleigh to Mr. Rankin while
she was acting as the assistant to Mr. Rankin.

[13] In my view, the defendants have established that there
is no genuine issue for trial and the motion for summary
judgment dismissing Mr. Fraleigh's claim should be granted.
Test for Summary Judgment
[14] On a motion for summary judgment a defendant may, after
delivering a statement of defence, move for summary judgment
dismissing the plaintiff's claim. Where the court is satisfied,
after consideration of the evidence advanced on the motion by
all parties, that there is no genuine issue for trial, the
court shall grant summary judgment accordingly: see rule
20.04(2) of the Rules of Civil Procedure, R.R.O. 1990, Reg.
194.
[15] The proper test to be applied on a motion for summary
judgment is satisfied when the applicant has shown that there
is no genuine issue of material fact requiring trial. Once the
moving party has made this showing, the respondent must then
establish his claim as being one with a real chance of success.
A self-serving affidavit is not sufficient in itself to create
a triable issue in the absence of detailed facts and supporting
evidence: see Guarantee Co. of North America v. Gordon Capital
Corp., [1999] 3 S.C.R. 423, [1999] S.C.J. No. 60.
[16] On a motion for summary judgment, the court must take a
"good hard look" at the merits of the action and determine
whether, on the material before it, there is a genuine issue in
respect of a material fact requiring resolution by a judge. If
there is evidence capable of supporting the plaintiff's claim,
summary judgment is precluded: see 1061590 Ontario Ltd. v.
Ontario Jockey Club (1995), 21 O.R. (3d) 547, [1995] O.J. No.
132 (C.A.) and Dawson v. Rexcraft Storage and Warehouse Inc.,
[1998] O.J. No. 3240, 164 D.L.R. (4th) 257 (C.A.).
[17] The court's function is not to resolve an issue of fact,
but rather to decide whether a genuine issue of fact exists.
Only an issue of fact relating to a fundamental or material
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making the privilege [page294] statements is irrelevant and
that in any event there is no credible evidence of any malice
or intent to injure Mr. Fraleigh.

[18] Mr. Crawley on behalf of Mr. Fraleigh contends that to
the extent a case involves the resolution of unsettled
questions of law requiring a factual context, a motion for
summary judgment is not a proper forum to resolve the issue,
and he relies on Reynolds v. Kingston (City) Police Services
Board, [2006] O.J. No. 2039, 212 O.A.C. 299 (C.A.) and Spasic
Estate v. Imperial Tobacco Ltd. (2000), 49 O.R. (3d) 699,
[2000] O.J. No. 2690 (C.A.). [page295] Those cases were
pleadings motions without any evidentiary record available to
the court. In a motion for summary judgment, the record
contains evidence as to the facts, with each side being
required to put their best foot forward, and questions of law
can be resolved. I realize that our Court of Appeal has held
that it is not appropriate to decide a summary judgment motion
where a legal issue is unsettled and a factual record is
required that is not before the court on the motion: see Romano
v. D'Onofrio (2005), 77 O.R. (3d) 583 , [2005] O.J. No. 4969
(C.A.). However, rule 20.04(4) provides that on a motion for
summary judgment where the court is satisfied that the only
genuine issue is a question of law, the court may determine the
question and grant judgment accordingly. In any event, in this
case the facts regarding the communications to the OSC and of
Ms. De Abreu's evidence are not in dispute and the legal
principles applicable to the immunity issue governing those
facts are well settled.
Analysis of Privilege Issues
(a) Evidence under oath by Ms. De Abreu
[19] The OSC issued its direction to BMO to freeze the
accounts relating to Mr. Fraleigh on April 9, 2001 under s. 126
of the Securities Act, R.S.O. 1990, c. S.5. Section 126(5) of
that Act provides that within seven days after the direction,
the OSC is to apply to the Superior Court of Justice to
continue the direction. The OSC served its notice of motion to
continue the freeze of Mr. Fraleigh's accounts at BMO on April
12, 2001. On May 14, 2001, the OSC delivered a notice of
examination on Ms. De Abreu pursuant to Rule 39 of the Rules of
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issue that has legal probative force will preclude summary
judgment being granted: see Irving Ungerman Ltd. v. Galanis
(1991), 4 O.R. (3d) 545, [1991] O.J. No. 1478 (C.A.).

[20] In my view, it is quite clear that this evidence given
under oath by Ms. De Abreu attracts an absolute privilege at
law.
[21] An absolute privilege or immunity attaches to
communications which take place during, incidental to, and in
the process and furtherance of judicial or quasi-judicial
proceedings. The immunity is not designed for the benefit of
the participants but for the efficacy of the judicial
proceeding. It reflects a balance between the right of a person
to protect his or her reputation [page296] and the public
interest in the full disclosure of facts essential to ensure
the unfettered administration of justice: see Raymond D. Brown,
The Law of Defamation in Canada, 2nd ed., vol. 2, looseleaf
(Toronto: Carswell, 1999) at pp. 12-43 to 12-47 and 12-58 to
12-63 and the authorities therein referred to.
[22] The evidence of a witness in any proceedings before any
court or judicial tribunal recognized by law is absolutely
privileged regardless of whether it is malicious or knowingly
false: see Samuel Manu-Tech Inc. v. Redipac Recycling Corp.,
[1999] O.J. No. 3242, 38 C.P.C. (4th) 297 (C.A.), at paras.
19 and 20; and Reynolds v. Kingston (City) Police Services
Board, supra, at para. 14. There is conflicting evidence as to
whether Ms. De Abreu lied in her testimony. Mr. Fraleigh says
he did not know Mr. Rankin and never telephoned him. On a
motion for summary judgment, I am not in any position to weigh
the evidence on the point and make any decision as to what
evidence I prefer. However, even on the assumption that Ms. De
Abreu did lie, which would be evidence of malice, that would
not affect the absolute privilege which the law affords her
evidence.

2009 CanLII 92109 (ON SC)

Civil Procedure in connection with its motion to continue the
freezing of Mr. Fraleigh's accounts at BMO. On the following
day, Ms. De Abreu was examined under oath by counsel for the
OSC and cross-examined by Mr. Crawly on behalf of Mr. Fraleigh.
It was during this examination that Ms. De Abreu gave her
evidence regarding her recollection of Mr. Fraleigh telephoning
Mr. Rankin on two occasions.

[24] Mr. David Lang, the chief compliance officer for the
Capital Markets Division of DS, was told on or about May 4,
2001 of the information given by Ms. De Abreu to her supervisor
[page297] that she recognized Mr. Fraleigh's name in a
newspaper article and that she recalled Mr. Fraleigh
telephoning Mr. Rankin. Mr. Lang then interviewed Ms. De Abreu,
who confirmed to him the information that he had been given.
Mr. Lang's affidavit, on which he was not cross-examined, then
stated:
27. In good faith and consistent with my understanding of
the OSC's expectations of a registrant, RBC DS instructed its
legal counsel, Stikeman Elliot, to notify OSC staff that RBC
DS had received information about Mr. Fraleigh from Ms. De
Abreu that suggested that Fraleigh and Rankin knew each
other. I am advised by Sean Dunphy of Stikeman Elliot and
verily believe that he and John Stransman, then a partner of
Stikeman Elliot who is now deceased, subsequently relayed
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[23] The absolute privilege applies to causes of action other
than defamation and it is clear that it applies to the causes of
action pleaded by Mr. Fraleigh of injurious falsehood and
unlawful interference with his economic relations. In Samuel
Manu-Tech Inc. v. Redipac Recycling Corp., supra, Feldman J.A.
for the court stated that the immunity provided by absolute
privilege extends to any action, however framed, and is not
limited to actions for defamation. In that case, a claim for
intentional interference with economic relations was struck on
the basis of absolute immunity relating to the judicial
proceedings. The same result occurred in Web Offset Publications
Ltd v. Vickery (1998), 40 O.R. (3d) 526, [1998] O.J. No. 6478
(Gen. Div.), affd (1999), 43 O.R. (3d) 802, [1999] O.J. No. 2760
(C.A.). This result makes good sense. The policy reasons for
providing absolute privilege to a witness to protect the
efficacy of a judicial proceeding are equally at play in an
action for injurious falsehood or intentional interference with
economic relations arising from evidence given in a legal
proceeding as they would be in an action for defamation. In this
case, the essential allegation supporting the causes of action
that is pleaded is the knowingly making of a false statement.
(b) DS communication to the OSC

[25] Counsel for the OSC on the cross-examination of Yvonne
Lo, an OSC staff member, stated his belief that the information
from DS was provided to the OSC on May 10 or 11. Mr. Lang
stated in his affidavit that the timing of the disclosure to
the OSC was in the hands of Stikeman Elliot.
[26] This communication from DS through Stikeman Elliot to
the OSC regarding Ms. De Abreu's information was never
publicized in any way. It is claimed by Mr. Fraleigh, however,
that this notification was made by DS knowing that Ms. De
Abreu's recollection was false and, as it led to the OSC
examining Ms. De Abreu under oath, the communication is a
constituent element of the torts of injurious falsehood and
intentional interference with Mr. Fraleigh economic relations
alleged against DS and Ms. De Abreu.
[27] DS contends that the statement by it to the OSC is
privileged on two grounds. The first is that the statement was
made after the OSC had commenced its legal proceedings and was
made in connection with those proceedings. Thus, it is said
that the statement is covered by the same privilege attaching
to the evidence given by Ms. De Abreu in those proceedings. The
second is that the statement was made to a quasi-judicial body
in circumstances in which the statement is absolutely
privileged. I will deal with each of these.
[28] DS relies on principles enunciated in Web Offset
Publications Ltd v. Vickery, supra. In that case, a lawyer who
had commenced an action in New York State sent the pleadings in
that action to Ontario solicitors who attached them to an
affidavit used in an Ontario action. Although the New York
solicitor did not swear the affidavit in the Ontario action or
give any viva voce evidence, it was held that the absolute
privilege which protects a witness applied as the privilege
extends to statements made by a witness to a solicitor taking
his proof or when [page298] interviewing him with the object of
possibly calling him as a witness, and extends to documents
produced by the person at such interview.
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that information to OSC staff. At the time, the OSC motion to
continue the BMO freeze direction was pending.

[30] The alternative argument of DS is that the statement
made by it to the OSC was a statement made to a quasi-judicial
body and thus protected by an absolute privilege. There can be
little doubt that the OSC is a quasi-judicial body. It is
empowered to make investigations for the due administration of
Ontario securities laws under ss. 11 and 13 of the Securities
Act and under s. 127 of that Act to make orders in the public
interest, including preventing a person trading in securities.
It was contended on behalf of Mr. Fraleigh that the information
was provided by DS to the OSC staff who themselves could not be
considered a quasi-judicial body. I do not agree with that
contention. The OSC staff are employed by the OSC. The fact
that the person at the OSC who was advised of the DS
information were staff undertaking an investigation does not
mean that the information was not provided to the OSC, which is
a quasi-judicial body. Moreover, it has been held that the
investigatory functions of the Law S ociety are quasi-judicial
acts: see French v. Law Society of Upper Canada (1975), 9 O.R.
(2d) 473, [1975] O.J. No. 2422 (C.A.), at p. 477 O.R.; see,
also, Sussman v. Eales, [1985] O.J. No. 412, 1 C.P.C. (2nd) 14
(H.C.J.), affd on this point [1986] O.J. No. 317, 25 C.P.C.
(2d) 7 (C.A.). The same would apply to the OSC.
[31] There are cases in which a complaint made to a quasijudicial body has been held to be protected by an absolute
privilege, regardless of whether proceedings are taken by the
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[29] In my view, DS is not protected under this privilege.
The information provided by DS to the OSC was not given to a
solicitor for the OSC who was seeking evidence to be
potentially used in the proceedings which it had commenced.
Rather, Mr. Lang felt duty-bound to provide the information on
behalf of DS to its regulator, the OSC. While the letter from
the OSC to DS and other brokerages in Toronto on April 27, 2001
requested confirmation whether DS had any accounts in the name
of persons listed, including Mr. Rankin and Mr. Fraleigh, it
did not ask for other information and I do not think it can be
considered to be a request from a solicitor seeking proof with
the possibility of calling someone as a witness in a legal
proceeding.

[32] In this case, DS was not making an initial complaint to
the OSC regarding Mr. Fraleigh in the sense of asking the OSC
to conduct an investigation. The OSC had already started an
investigation into Mr. Fraleigh's trading. DS was passing on
information that it felt bound to provide to its regulator
which DS knew was investigating the trading of Mr. Fraleigh. In
my view, however, the fact that DS was not an initial
complainant regarding Mr. Fraleigh does not mean that the
statement of information provided by DS to the OSC regarding
Mr. Fraleigh was not privileged.
[33] In Hung v. Gardiner, [2003] B.C.J. No. 1048, 227 D.L.R.
(4th) 282 (C.A.), it was held that the sending of
information to quasi-judicial bodies was covered by absolute
privilege. In that case, the plaintiff was a solicitor and a
member of the Certified General Accountants Association.
Actions taken by the plaintiff while employed by a firm of
chartered accountants resulted in an investigation and
reprimand of her supervisor by the professional conduct
committee of the Institute of Chartered Accountants. The
professional conduct committee then forwarded to the Certified
General Accountants Association and the Law Society of British
Columbia their report which contained information regarding the
plaintiffs conduct. Neither the Certified General Accountants
Association nor the Law Society of British Columbia took any
disciplinary action against the plaintiff.
[34] In sending their report to the Law Society and to the
Certified General Accountants Association, the senders of the
report were not making a complaint in the sense that they were
asking that some action be taken against the plaintiff, but
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quasi-judicial body against the person against whom the
complaint has been made: see Sussman v. Eales, supra. In Gala
Homes Inc. v. Flisar (2000), 48 O.R. (3d) 470, [2000] O.J. No.
1694 (S.C.J.), Nordheimer J. held that complaints by home
buyers to the Ontario New Home Warranty Plan attracted an
absolute privilege. He held that there was a strong public
policy argument that [page299] the quasi-judicial attributes of
a tribunal extended to the initial complaint-registering and
information-gathering functions.

There are important public policy reasons for this finding.
Absolute privilege allows a member of the public to raise a
concern about the conduct of a [page300] professional person,
without fear of reprisal. In this way, the immunity afforded
by absolute privilege protects both professionals and the
public.
. . . . .
The appellant's action against the respondents cannot be
maintained. All of the respondents are entitled to claim
absolute privilege and are immune from liability for their
actions in sending information to the Law Society and the CGA
Association concerning the appellant's professional conduct.
[35] For DS not to have advised the OSC of its information
regarding Ms. De Abreu would clearly have been contrary to the
public interest. Mr. Lang, who at one time had worked in the
Enforcement Branch of the OSC, knew that it was expected of DS
as a registrant in a highly regulated industry to provide
information to the OSC regarding an OSC investigation. It was
for the OSC to decide what use to make of the information, not
DS. The public policy reasons articulated in Hung v. Gardiner
encouraging members of the public to come forward to regulatory
bodies applies equally to DS.
Claim for Injurious Falsehood
[36] The tort of injurious falsehood is similar to the tort
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rather were passing on their concerns. This is in substance no
different from what occurred when DS passed on its information
regarding communications between Mr. Fraleigh and Mr. Rankin.
DS knew from the fact of the freeze order made by the OSC
against Mr. Fraleigh's accounts at BMO, and from the letter of
April 27, 2001 sent by the OSC to DS and other brokers in
Toronto, that the OSC was seeking information about accounts
controlled by both Mr. Fraleigh and Mr. Rankin. The information
in the hands of DS that there was evidence of communication
between Mr. Fraleigh and Mr. Rankin was something that would
elicit in the mind of DS a concern that the OSC should be
informed of the information. In Hung v. Gardiner, Levine J.A.
stated [at paras. 31 and 37]:

[37] In this case, Mr. Fraleigh pleads that it was the false
statements made by Ms. De Abreu reported in the media that
disparaged him and that the wide reporting of those statements
resulted in damage to Mr. Fraleigh's business and banking
relationships. It is pleaded that DS is vicariously reliable
for the actions of its employee and that both DS and Ms. De
Abreu knew that her statements were false and knew that these
false statements would eventually be widely reported in the
media and intended that to occur.
[38] Thus, the claim for injurious falsehood is squarely
based on the evidence given by Ms. De Abreu. That evidence
carries absolute privilege and therefore the claim for
injurious falsehood as pleaded cannot succeed. [page301]
Interference with Economic Relations
[39] The tort of interference with economic or contractual
relations requires a plaintiff to prove (i) an intention to
injure the plaintiff, (ii) interference by illegal means with
the plaintiff's method of gaining his or her living or business
and (iii) economic loss caused thereby: see Lineal Group Inc.
v. Atlantis Canadian Distributors Inc. (1998), 42 O.R. (3d)
157, [1998] O.J. No. 4499 (C.A.).
[40] In this case, Mr. Fraleigh pleads that DS proffered Ms.
De Abreu as a witness to the OSC knowing that her statements
were false and that these false statements made by her, either
informally or under oath pursuant to a summons, would result in
significant injury to Mr. Fraleigh's business and banking
relationships. It is pleaded that the interference with Mr.
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of defamation but protects a different interest. Defamation
protects a person's personal reputation while injurious
falsehood protects an interest in one's property, products or
business. In order to recover for injurious falsehood, there
must be a false statement made with malice and malice must be
proven. Injurious falsehood consist in the publication of false
and malicious statements concerning the plaintiff or his
property calculated and intended to induce others not to deal
with him: see John G. Fleming, The Law of Torts, 9th ed.
(Sydney: LBC Information Services, 1998) at pp. 778-79.

[41] Thus, the claim for interference with Mr. Fraleigh's
economic relations is based squarely upon the communications
between DS and Ms. De Abreu with the OSC, communications which
were covered by an absolute privilege. Therefore, the claim for
intentional interference with economic relations as pleaded
cannot succeed.
Causation
[42] Mr. Fraleigh pleads in his statement of claim:
Mr. Fraleigh states that, but for the false statements of
Ms. De Abreu, who was aided and abetted by DS, Mr. Fraleigh
would not have suffered the harm and damages described
below.
[43] In light of the fact that the statements of Ms. De Abreu
are covered by an absolute immunity, there is no basis on the
claim pleaded to contend that Mr. Fraleigh was harmed by
anything other than actions that are privileged. Thus, on that
ground the action as pleaded cannot succeed.
[44] It is not, therefore, strictly necessary to review the
evidence of causation. However, in spite of the allegation of
Mr. Fraleigh in his statement of claim that it was the
publication of the false statements of Ms. De Abreu that caused
him damage, his own evidence filed in 2001 belies that
assertion. It is clear from his affidavit evidence at that time
that he concluded before any statement was made by DS to the
OSC that his reputation had been irreparably damaged.
[45] Mr. Fraleigh's affidavit was sworn May 11, 2001 and used
to oppose the motion by the OSC to continue the freezing order
that it had made regarding his Bahamian accounts at BMO. In
[page302] his affidavit, he referred to the letter of April
27, 2001 sent by the OSC to brokerages throughout Toronto,
including DS, which listed his name as well as others,
including Mr. Rankin. He swore that the OSC's actions in
freezing his account in conjunction with its high profile
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Fraleigh's economic relations was unlawful because DS and Ms.
De Abreu knowingly made false statements to the OSC.

[46] All of this publicity that Mr. Fraleigh swore had
irreparably damaged his reputation took place before DS advised
the OSC on May 10 or 11, 2001 that it had information from Ms.
De Abreu and before Ms. De Abreu gave her evidence under oath
on May 15, 2001. On Mr. Fraleigh's own sworn evidence, his
reputation by that time had been irreparably damaged.
[47] The best that would open to Mr. Fraleigh would be to
assert in some manner that while his reputation had already
been irreparably damaged, matters became worse after Ms. De
Abreu's evidence was reported in the media.
Alleged Malice and Intention to Injure
[48] Mr. Fraleigh's theory is that DS put Ms. De Abreu up to
making a false statement in order to shield senior officers of
DS and RBC known to Mr. Fraleigh from being investigated and
thus preventing them from having their reputations harmed by
being connected to him. This theory was contained in his
affidavit as a statement of belief. His statements of belief
contained in his affidavit are not admissible evidence. A selfserving affidavit is not sufficient to create a triable
issue in the absence of detailed facts and supporting evidence:
see Guarantee Co. of North America v. Gordon Capital Corp.,
supra. See, also, Nicholas v. Anderson, [1996] O.J. No. 1068,
40 C.B.R. (3d) 32, (Gen. Div.), affd [1998] O.J. No. 3923, 5
C.B.R. (4th) 256 (C.A.), for authority that a court ought not
to give effect to hearsay evidence in affidavits or if the
affidavit does not disclose a source of the information and the
belief in its truth. That is the case with Mr. Fraleigh's
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investigation caused irreparable damage to his reputation. He
referred to reports in the media starting on May 2, 2001 and
referred to articles on May 3, 4 and 5, 2001 in the National
Post and Globe and Mail which he said had a devastating effect
on him personally and his family and said that, as a result, he
had to resign as an officer and director of a company in which
he was involved and in which apparently he was undertaking some
financing transaction. Some of the articles in the newspaper at
that time referred to hi s arrest in 1989 for stealing $50,000
in Canada Savings Bonds from his former employer, his
conviction for theft and a pardon received in 1998.

affidavit.

[49] Mr. Crawley in argument referred to bits and pieces of
evidence, such as a delay in DS notifying the OSC of Ms. De
Abreu's [page303] information. He asserted that DS only
provided Ms. De Abreu's information when it realized that the
OSC's theory regarding Mr. Fraleigh was incorrect and that it
provided Ms. De Abreu's information, knowing it was false, in
order to cause the OSC to keep investigating Mr. Fraleigh. He
acknowledged that there was no evidence that DS was trying to
influence the OSC's investigation, but said it could be
inferred. This ignores Mr. Lang's uncontradicted evidence that
the timing of the release of the information to DS was in the
hands of their external counsel, Stikeman Elliot, and he was
not sure why they waited although it may have been because they
were interviewing others. It also ignores Mr. Lang's evidence
that he knew that the OSC was conducting their own
investigation of Mr. Fraleigh, that DS did not know what
information the OSC had about Mr. Fraleigh and his trading and
he knew from his experience at the OSC that the OSC did not
permit market participants to quarterback an OSC investigation
and would scrutinize and test any information it received
before deciding whether to rely on it.
[50] Mr. Crawley also asserted that the OSC's first theory
was that Mr. Fraleigh's trading in his BMO account was similar
to the trading in Mr. Duic's account at RBC and that by May 9,
2001, the OSC's theory against Mr. Fraleigh had changed to be
an allegation of a correlation between Mr. Fraleigh's trading
and M & A transactions in which RBC was an advisor. He asserted
the change was due to activities of DS, but again acknowledged
that there was no evidence to support that.
[51] Mr. Crawley asserted that RBC had a positive duty to
inform the OSC what was wrong with the OSC's theory regarding
Mr. Fraleigh and that it failed to do so. Mr. Fraleigh has not
pleaded any such suggested duty on the part of DS, a regulated
dealer, to advise its regulator as to what the OSC should or
should not be doing in any investigation, nor did Mr. Crawley
provide any legal authority for that proposition.
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statements in his

[53] Mr. Fraleigh submits that all of the answers to
undertakings have not been answered and that therefore the
motion should not succeed until he has had a chance to obtain
all of the internal documents from various persons at DS. If
that evidence [page304] were relevant, Mr. Crawley might have a
point. However, it goes to the motive of DS and therefore is
not relevant. Moreover, the discoveries were completed in 2005
and undertakings given at that time. No motion by Mr. Fraleigh
has been brought to have the undertakings answered. In 2008
when the statement of claim was amended, the claims were
narrowed and not all of the undertakings were relevant. The
motion for summary judgment was served in March of this year.
While there was apparently a hiatus between the parties from
mid-June to the first week of August, for reasons which I am
told are not relevant, the fact remains that before then and
after a motion for the undertakings to be complied with could
have been brought if it was thought that any poten tial
evidence might be helpful. It has been held that failure to
move to have answers compelled is no basis for refusing a
motion for summary judgment: see 3173763 Canada Inc. v.
Armcorp. 4-8 Ltd., [1997] O.J. No. 3631, 50 C.B.R. (3d) 23
(Gen. Div.).
Conclusion
[54] In my view, for the reasons given, there is no genuine
issue for trial and the motion for summary judgment dismissing
this action is granted. DS and Ms. De Abreu are entitled to
their costs of the action. If the parties are unable to agree
on the costs, submissions may be made in writing within ten
days on behalf of DS and Ms. De Abreu and reply submissions
within a further ten days.
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[52] Even if it could be said that there is an evidentiary
issue as to whether DS was motivated in putting forward Ms. De
Abreu to the OSC in trying to protect the reputation of other
senior officers of DS and RBC, that would not provide any
triable issue as the acts pleaded and relied upon as the acts
giving rise to the torts of injurious falsehood and
interference with economic relations are covered by absolute
privilege and motive is irrelevant.
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Motion granted.
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ON APPEAL FROM THE COURTS OF APPEAL FOR
BRITISH COLUMBIA AND ONTARIO

EN APPEL DES COURS D’APPEL DE LA COLOMBIEBRITANNIQUE ET DE L’ONTARIO

Family law — Common law spouses — Property —
Unjust enrichment — Monetary remedy — Whether
monetary remedy restricted to quantum meruit award —
Whether evidence of joint family venture should be considered in conferring remedy — Whether mutual benefit
conferral and reasonable expectations of parties should
be considered in assessing award.

Droit de la famille — Conjoints de fait — Biens —
Enrichissement injustifié — Réparation pécuniaire —
Une réparation pécuniaire est-elle restreinte au quantum
meruit? — La preuve de coentreprise familiale doit-elle
être prise en compte au moment d’accorder une réparation? — Les avantages réciproques et les attentes raisonnables des parties doivent-ils être pris en compte dans
l’évaluation de la réparation?

Family law — Common law spouses — Property —
Resulting trust — Whether evidence of common intention
should be considered in context of resulting trust —
Whether resulting trust principles apply to property or
monetary award in resolution of domestic cases.

Droit de la famille — Conjoints de fait — Biens —
Fiducie résultoire — La preuve de l’intention commune
doit-elle être prise en compte dans le contexte de la fiducie résultoire? — Les principes de la fiducie résultoire
s’appliquent-ils aux réparations accordées en biens ou
en argent dans le cadre de la résolution des litiges familiaux?

Family law — Common law spouses — Support —
Parties separating after living together for more than
25 years — Female partner commencing proceedings
for a share of property and support — Whether support
should be payable from date of trial or date on which
proceedings commenced.

Droit de la famille — Conjoints de fait — Aliments —
Séparation des conjoints après plus de 25 ans de vie
commune — Action de la conjointe réclamant une pension alimentaire et une part des biens — La pension alimentaire est-elle rétroactive à la date du procès ou à la
date d’introduction de l’instance?

In the Kerr appeal, K and B, a couple in their late
60s separated after a common law relationship of more

Dans le pourvoi Kerr, K et B, tous deux dans la
soixantaine avancée, se sont séparés après plus de 25
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than 25 years. They both had worked through much of
that time and each had contributed in various ways to
their mutual welfare. K claimed support and a share of
property in B’s name based on resulting trust and unjust
enrichment principles. B counterclaimed that K had
been unjustly enriched by his housekeeping and personal assistance services provided after K suffered a
debilitating stroke. The trial judge awarded K $315,000,
a third of the value of the home in B’s name that they
had shared, both by way of resulting trust and unjust
enrichment, based on his conclusion that K had provided $60,000 worth of equity and assets at the beginning of their relationship. He also awarded K $1,739 per
month in spousal support effective the date she commenced proceedings. The Court of Appeal concluded
that K did not make a financial contribution to the
acquisition or improvement of B’s property that was the
basis for her award at trial, and dismissed her property
claims. A new trial was ordered for B’s counterclaim.
The Court of Appeal further held that the commencement date of the spousal support should be the date of
trial.

ans de vie commune. Ils avaient travaillé pendant presque toutes ces années et avaient chacun contribué de
diverses façons à leur bien-être commun. Sur le fondement de la fiducie résultoire et de l’enrichissement
injustifié, K a réclamé une pension alimentaire et une
part des biens détenus au nom de B. Par demande
reconventionnelle, B a cherché à faire reconnaître que
K s’était injustement enrichie grâce aux services d’entretien ménager qu’il lui avait rendus et à l’aide personnelle qu’il lui avait apportée après qu’elle eut été
victime d’un grave accident vasculaire. Le juge de première instance a accordé à K 315 000 $ et un tiers de
la valeur de la maison de B qu’ils avaient partagée, sur
le fondement de la fiducie résultoire et de l’enrichissement injustifié, car il avait conclu que K avait fourni des
capitaux et des actifs d’une valeur de 60 000 $ au début
de la relation. Il a également accordé à K une pension
alimentaire mensuelle de 1 739 $, rétroactive à la date
d’introduction de l’instance. La Cour d’appel a conclu
que K n’a pas contribué financièrement à l’acquisition
ou à l’amélioration de la maison de B, ce qui constituait
le fondement de la réparation accordée à K en première
instance, et elle a rejeté ses réclamations fondées sur
un droit de propriété. La Cour d’appel a ordonné une
nouvelle audition de la demande reconventionnelle de
B. Elle a en outre statué que l’ordonnance alimentaire
serait rétroactive à la date du début du procès.

In the Vanasse appeal, it was agreed that S was
unjustly enriched by the contributions of his partner,
V, during their 12-year common law relationship. For
the first four years of cohabitation, both parties pursued their respective careers. In 1997, V took a leave
of absence from her employment and the couple moved
to Halifax so that S could pursue a business opportunity. Over the next three and a half years, their children were born and V stayed at home to care for them
and performed the domestic labour. S worked long
hours and travelled extensively for business. In 1998,
S stepped down as CEO of the business and the family
returned to Ottawa where they bought a home in joint
names. In 2000, S received approximately $11 million for his shares in the business and from that time,
until their separation in 2005, he participated more
with the domestic chores. The trial judge found no
unjust enrichment for the first and last periods of their
cohabitation, but held that S had been unjustly enriched
at V’s expense during the period in which the children were born. V was entitled to half of the value of
the wealth S accumulated during the period of unjust
enrichment, less her interest in the home and RRSPs
in her name. The court of appeal set aside this award
and directed that the proper approach to valuation was
a quantum meruit calculation in which the value each

Dans le pourvoi Vanasse, il a été admis que S s’est
injustement enrichi grâce aux contributions de sa
conjointe, V, au cours de leur union de fait qui a duré 12
ans. Pendant les quatre premières années de leur relation, les parties ont poursuivi leurs carrières respectives.
En 1997, V a pris un congé et le couple a déménagé à
Halifax afin que S puisse y développer son entreprise.
Au cours des trois années et demie qui ont suivi, S et V
ont eu des enfants et V est demeurée à la maison pour
s’occuper d’eux et elle s’est occupée des tâches domestiques. S travaillait de longues heures et voyageait fréquemment pour ses affaires. En 1998, S a démissionné
de son poste de PDG de l’entreprise et la famille est
retournée à Ottawa où ils ont acheté une maison enregistrée en leurs deux noms. En 2000, S a reçu environ 11
millions de dollars en vendant ses actions dans l’entreprise et à compter de ce moment, jusqu’à la séparation en
2005, il s’est acquitté davantage des tâches domestiques.
La juge de première instance a conclu qu’il n’y avait
pas eu enrichissement injuste au cours des première et
dernière périodes de cohabitation, mais a conclu que S
s’était injustement enrichi aux dépens de V durant la
période au cours de laquelle les enfants sont nés. V a eu
droit à la moitié de la valeur de la richesse accumulée
par S au cours de la période d’enrichissement injustifié,
moins la valeur de sa part dans la résidence familiale et
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party received from the other was assessed and set
off.

ses REER. La cour d’appel a annulé cette décision et a
statué que la réparation devait être établie par un calcul
fondé sur le quantum meruit, où la valeur que chacune
des parties a reçue de l’autre est évaluée et défalquée.

Held: In Kerr, the appeal on the spousal support
issue should be allowed and the order of the trial judge
should be restored. The appeal from the order dismissing K’s unjust enrichment claim should also be allowed
and a new trial ordered. The appeal from the order dismissing K’s claim in resulting trust should be dismissed.
The order for a new hearing of B’s counterclaim should
be affirmed.

Arrêt : Dans Kerr, le pourvoi sur la question de la
pension alimentaire est accueilli et l’ordonnance du
juge de première instance est rétablie. Le pourvoi en
ce qui concerne la décision de la Cour d’appel de rejeter la demande de K fondée sur l’enrichissement injustifié est également accueilli et une nouvelle audition de
cette demande est ordonnée. Le pourvoi formé contre la
décision rejetant la demande de K relative à une fiducie
résultoire est rejeté. L’ordonnance d’une nouvelle audition de la demande reconventionnelle de B est confirmée.

Held: In Vanasse, the appeal should be allowed and
the order of the trial judge restored.

Arrêt : Dans Vanasse, le pourvoi est accueilli et l’ordonnance de la juge de première instance est rétablie.

These appeals require the resolution of five main
issues. The first concerns the role of the “common
intention” resulting trust in claims by domestic partners. The second issue is whether the monetary remedy
for a successful unjust enrichment claim must always
be assessed on a quantum meruit basis. The third area
relates to mutual benefit conferral in the context of an
unjust enrichment claim and when this should be taken
into account. The fourth concerns the role the parties’
reasonable expectations play in the unjust enrichment
analysis. Finally, in the Kerr appeal, this Court must
also decide the effective date of the commencement of
spousal support.

Ces pourvois nous obligent à répondre à cinq questions principales. La première porte sur le rôle de la
fiducie résultoire fondée sur « l’intention commune »
dans les réclamations présentées par les conjoints de
fait. La deuxième question consiste à savoir si l’indemnité pécuniaire pour enrichissement injustifié doit toujours être évaluée en fonction du quantum meruit. La
troisième question a trait aux avantages réciproques
dans le contexte d’une réclamation fondée sur l’enrichissement injuste et au moment auquel ceux-ci doivent
être pris en compte. La quatrième question traite du rôle
des attentes raisonnables des parties dans l’analyse de
l’enrichissement injustifié. Enfin, dans le pourvoi Kerr,
la Cour doit aussi déterminer la date de prise d’effet de
l’ordonnance alimentaire.

For unmarried persons in domestic relationships in
most common law provinces, judge-made law is the
only option for addressing the property consequences
of the breakdown of those relationships. The main legal
mechanisms available have been the resulting trust
and the action in unjust enrichment. Resulting trusts
arise from gratuitous transfers in two types of situations: the transfer of property from one partner to the
other without consideration, and the joint contribution
by two partners to the acquisition of property, title to
which is in the name of only one of them. The underlying legal principle is that contributions to the acquisition of a property, which were not reflected in the legal
title, might nonetheless give rise to a property interest. In Canada, added to this underlying notion was
the idea that a resulting trust could arise based solely
on the “common intention” of the parties that the nonowner partner was intended to have an interest. This
theory is doctrinally unsound, however, and should

En ce qui concerne les conjoints non mariés dans
la plupart des provinces de common law, le recours au
droit jurisprudentiel est la seule solution permettant de
traiter des conséquences financières de la rupture des
relations conjugales. La fiducie résultoire et l’action
fondée sur l’enrichissement injustifié sont les principaux mécanismes juridiques qui s’offrent aux parties.
Les fiducies résultoires découlent de transferts à titre
gratuit dans deux types de situations : le transfert d’un
bien d’un partenaire à l’autre sans aucune considération, et la contribution des deux partenaires à l’acquisition d’un bien, dont le titre est au nom d’un seul des
partenaires. Selon le principe juridique sous-jacent,
les contributions à l’acquisition de biens, qui n’étaient
pas indiquées dans le titre de propriété, peuvent néanmoins créer un droit de propriété. À cette notion sousjacente s’ajoutait l’idée, au Canada, qu’une fiducie
résultoire pouvait découler de la seule « intention commune » des parties d’accorder un droit au partenaire
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have no continuing role in the resolution of domestic property disputes. While traditional resulting trust
principles may well have a role to play in the resolution of property disputes between unmarried domestic
partners, parties have increasingly turned to the law of
unjust enrichment and the remedial constructive trust.
Since the decision in Pettkus v. Becker, the law of unjust
enrichment has provided a much less artificial, more
comprehensive and more principled basis to address
claims for the distribution of assets on the breakdown
of domestic relationships. It permits recovery whenever
the plaintiff can establish three elements: an enrichment of the defendant by the plaintiff, a corresponding
deprivation of the plaintiff, and the absence of a juristic reason for the enrichment. This Court has taken a
straightforward economic approach to the elements of
enrichment and corresponding deprivation. The plaintiff must show that he or she has given a tangible benefit to the defendant that the defendant received and
retained. Further, the enrichment must correspond to a
deprivation that the plaintiff has suffered. Importantly,
provision of domestic services may support a claim for
unjust enrichment. The absence of a juristic reason for
the enrichment means that there is no reason in law or
justice for the defendant’s retention of the benefit conferred by the plaintiff. This third element also provides
for due consideration of the autonomy of the parties,
their legitimate expectations and the right to order their
affairs by contract.

non propriétaire. Cette théorie est toutefois sans fondement sur le plan théorique et ne devrait plus avoir aucun
rôle à jouer dans la résolution des litiges familiaux. Si
les principes traditionnels de la fiducie résultoire peuvent jouer un rôle dans la résolution des litiges entre
partenaires non mariés, les parties ont eu recours de
plus en plus au droit de l’enrichissement injustifié et à
la fiducie constructoire de nature réparatoire. Depuis
l’arrêt Pettkus c. Becker, le droit de l’enrichissement
injustifié offre un fondement beaucoup moins artificiel,
plus complet et plus rationnel pour traiter les demandes de partage des biens après la rupture des relations
conjugales. Il permet le recouvrement dès lors que le
demandeur peut prouver trois éléments : un enrichissement du défendeur par le demandeur, un appauvrissement correspondant du demandeur, et l’absence de
tout motif juridique de l’enrichissement. Notre Cour a
appliqué une analyse économique simple aux éléments
d’enrichissement et d’appauvrissement correspondant.
Le demandeur doit prouver qu’il a procuré un avantage
tangible au défendeur qui a reçu et retenu cet avantage.
De plus, l’enrichissement doit correspondre à un appauvrissement du demandeur. Fait important, la prestation
de services domestiques peut appuyer une action pour
enrichissement injustifié. L’absence d’un motif juridique pour l’enrichissement signifie que ni le droit ni
les exigences de la justice ne permettent au défendeur
de conserver l’avantage conféré par le demandeur. Ce
troisième élément permet aussi de prendre dûment en
considération l’autonomie des parties, leurs attentes
légitimes et leur droit de régler contractuellement leurs
affaires.

There are two steps to the juristic reason analysis.
First, the established categories of juristic reason must
be considered, which could include benefits conferred
by way of gift or pursuant to a legal obligation. In their
absence, the second step permits consideration of the
reasonable expectations of the parties and public policy
considerations to assess whether particular enrichments
are unjust.

L’analyse du motif juridique comprend deux étapes.
Premièrement, les catégories établies de motifs juridiques doivent être examinées, par exemple l’avantage
conféré par don ou découlant d’une obligation légale.
En l’absence de motifs juridiques d’une catégorie, la
deuxième étape autorise la prise en considération des
attentes légitimes des parties ainsi que des considérations d’intérêt public afin de déterminer si l’enrichissement est injustifié.

The object of the remedy for unjust enrichment is to
require the defendant to reverse the unjustified enrichment and may attract either a “personal restitutionary
award” or a “restitutionary proprietary award”. In most
cases, a monetary award will be sufficient to remedy
the unjust enrichment but two issues raise difficulties
in determining appropriate compensation. Where there
has been a mutual conferral of benefits, it is often difficult for the court to retroactively value every service
rendered by each party to the other. While the value of
domestic services is not questioned, it would be unjust
to only consider the contributions of one party. A second

La réparation fondée sur l’enrichissement injustifié
oblige le défendeur à rembourser ou à annuler l’enrichissement et peut donner lieu soit à une « indemnisation »,
soit à une « restitution du bien ». Dans la plupart des
cas, une réparation pécuniaire suffira à corriger l’enrichissement injustifié, mais deux questions suscitent des
difficultés dans la détermination de la réparation adéquate. Dans les cas où les conjoints ont mutuellement
tiré des avantages, la cour a souvent de la difficulté à
évaluer rétroactivement chaque service rendu par chacune des parties à l’autre partie. Bien que la valeur des
services domestiques ne soit pas remise en question, il

2011 SCC 10 (CanLII)

272

KERR

c.

BARANOW

273

difficulty is whether a monetary award must invariably
be calculated on a quantum meruit, “value received”
or “fee-for-services” basis or whether that monetary
relief may be assessed more flexibly, on a “value survived basis” by reference to the overall increase in
the couple’s wealth during the relationship. In some
cases, a proprietary remedy may be required. Where
the plaintiff can demonstrate a link or causal connection between his or her contributions and the acquisition, preservation, maintenance or improvement of the
disputed property, and that a monetary award would be
insufficient, a share of the property proportionate to the
claimant’s contribution can be impressed with a constructive trust in his or her favour.

serait injuste de tenir compte des contributions d’une
seule partie. Une deuxième difficulté tient à la question
de savoir si une réparation pécuniaire doit invariablement être calculée en fonction du quantum meruit, de
la « valeur reçue » ou de la « rémunération des services », ou si la réparation pécuniaire peut être évaluée
de manière plus souple, selon la méthode fondée sur la
« valeur accumulée », soit l’augmentation globale de la
richesse du couple pendant l’union. Dans certains cas,
il peut être nécessaire d’accorder une réparation fondée
sur le droit de propriété. Si le demandeur peut établir un
lien ou un rapport de causalité entre ses contributions
et l’acquisition, la conservation, l’entretien ou l’amélioration du bien en cause, et qu’une réparation pécuniaire
serait insuffisante, une part du bien proportionnelle à
la contribution du demandeur peut faire l’objet d’une
fiducie constructoire en sa faveur.

Three areas in the law of unjust enrichment require
clarification. Once the choice has been made to award
a monetary remedy, the question is how to quantify it.
If a monetary remedy must invariably be quantified on
a quantum meruit basis, the remedial choice in unjust
enrichment cases becomes whether to impose a constructive trust or to order a monetary remedy calculated
on a quantum meruit basis. This dichotomy of remedial choice should be rejected, however, as the value
survived measure is a perfectly plausible alternative to
the constructive trust. Restricting the money remedy to
a fee-for-service calculation is inappropriate for four
reasons. First, it fails to reflect the reality of the lives
of many domestic partners. The basis of all domestic
unjust enrichment claims do not fit into only two categories — those where the enrichment consists of the
provision of unpaid services, and those where it consists of an unrecognized contribution to the acquisition,
improvement, maintenance or preservation of specific
property. Where the contributions of both parties over
time have resulted in an accumulation of wealth, the
unjust enrichment occurs when one party retains a disproportionate share of the assets that are the product
of their joint efforts following the breakdown of their
relationship. The required link between the contributions and a specific property may not exist but there
may clearly be a link between the joint efforts of the
parties and the accumulation of wealth. While the law
of unjust enrichment does not mandate a presumption
of equal sharing, nor does the mere fact of cohabitation entitle one party to share in the other’s property,
the legal consequences of the breakdown of a domestic relationship should reflect realistically the way
people live their lives. Second, the remedial dichotomy
is inconsistent with the inherent flexibility of unjust
enrichment and with the Court’s approach to equitable

Trois sujets dans les règles relatives à l’enrichissement injustifié nécessitent des précisions. Une fois que
la décision est prise d’accorder une réparation pécuniaire, la question se pose de savoir comment quantifier cette réparation. Si la réparation pécuniaire doit
invariablement être quantifiée en fonction du quantum meruit, il faut alors, dans les cas d’enrichissement
injustifié, se demander s’il faut choisir d’imposer une
fiducie constructoire ou d’ordonner une réparation
pécuniaire calculée en fonction du quantum meruit.
Cette dichotomie des mesures de réparation devrait
toutefois être rejetée car la réparation fondée sur la
valeur accumulée est une alternative tout à fait plausible
à la fiducie constructoire. Il est inapproprié de calculer la réparation pécuniaire en fonction de la rémunération des services rendus, et ce, pour quatre raisons.
Premièrement, ce type de calcul ne reflète pas la réalité de nombreux conjoints vivant en union libre. Les
fondements de toutes les actions pour enrichissement
injustifié intentées par des conjoints de fait n’entrent
pas dans deux catégories seulement — celle où l’enrichissement découle de la prestation de services non
rémunérés, et celle où il découle d’une contribution non
reconnue à l’acquisition, à l’amélioration, à l’entretien
ou à la conservation d’un bien en particulier. Lorsque
les contributions des deux parties ont, au fil du temps,
entraîné une accumulation de la richesse, il y a un enrichissement injustifié quand une partie conserve, après
la rupture, une part disproportionnée des biens obtenus
grâce à l’effort conjoint des deux parties. Le lien requis
entre les contributions et un bien en particulier n’existe
peut-être pas, mais il peut y avoir un lien incontestable
entre les efforts conjoints des parties et l’accumulation
de richesse. Bien que les règles relatives à l’enrichissement injustifié n’entraînent pas une présomption de partage égal et que la cohabitation, en soi, ne confère pas à
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remedies. Moreover, the Court has recognized that,
given the wide variety of circumstances addressed by
the traditional categories of unjust enrichment, as well
as the flexibility of the broader, principled approach, its
development requires recourse to a number of different sorts of remedies depending on the circumstances.
There is no reason in principle why one of the traditional categories of unjust enrichment should be used
to force the monetary remedy for all present domestic
unjust enrichment cases into a remedial strait-jacket.
What is essential is that there must be a link between
the contribution and the accumulation of wealth. Where
that link exists, and a proprietary remedy is either inappropriate or unnecessary, the monetary award should
be fashioned to reflect the true nature of the enrichment
and the corresponding deprivation. Third, the remedial dichotomy ignores the historical basis of quantum
meruit claims. Finally, a remedial dichotomy is not
mandated, as has been suggested, by the Court’s judgment in Peter v. Beblow.

une personne le droit à une part des biens de l’autre personne, les conséquences juridiques de la rupture d’une
relation conjugale devraient refléter la façon dont les
gens vivent. Deuxièmement, la dichotomie des mesures
de réparation est incompatible avec la souplesse inhérente à l’enrichissement injustifié et avec l’approche de
la Cour à l’égard des réparations en equity. De plus, la
Cour a reconnu que, compte tenu de la grande variété
de situations relevant des catégories traditionnelles de
l’enrichissement injustifié et de la souplesse de l’approche plus générale et raisonnée, le principe exige qu’on
ait recours à différents types de réparation selon les
circonstances. Rien ne justifie, en principe, qu’une des
catégories traditionnelles d’enrichissement injustifié
serve à imposer la réparation pécuniaire dans tous les
cas d’enrichissement injustifié entre conjoints de fait. Il
est essentiel qu’il y ait un lien entre la contribution et
l’accumulation de la richesse. Lorsque ce lien est établi,
et qu’une réparation fondée sur le droit de propriété est
inappropriée ou inutile, la réparation pécuniaire devrait
être adaptée pour refléter la nature véritable de l’enrichissement et de l’appauvrissement correspondant.
Troisièmement, la dichotomie des mesures de réparation ne tient pas compte de l’historique des réclamations fondées sur le quantum meruit. Enfin, l’arrêt Peter
c. Beblow n’impose pas, comme il a déjà été donné à
penser, la dichotomie des mesures de réparation.

Where the unjust enrichment is best characterized
as an unjust retention of a disproportionate share of
assets accumulated during the course of a “joint family
venture” to which both partners have contributed, the
monetary remedy should be calculated according to the
share of the accumulated wealth proportionate to the
claimant’s contributions. Where the spouses are domestic and financial partners, there is no need for “duelling quantum meruits”. The law of unjust enrichment,
including the remedial constructive trust, is the preferable method of responding to the inequities brought
about by the breakdown of a common law relationship,
since the remedies for unjust enrichment “are tailored
to the parties’ specific situation and grievances”. To
be entitled to a monetary remedy on a value-survived
basis, the claimant must show both that there was a joint
family venture and a link between his or her contributions and the accumulation of wealth.

Dans les cas où la meilleure façon de qualifier l’enrichissement injustifié est de le considérer comme une
rétention injuste d’une part disproportionnée des biens
accumulés dans le cadre d’une « coentreprise familiale » à laquelle les deux conjoints ont contribué, la
réparation pécuniaire devrait être calculée en fonction
de la part proportionnelle de la contribution du demandeur à cette accumulation de la richesse. Lorsque les
conjoints sont des partenaires conjugaux et financiers,
il n’est nul besoin d’un « duel de quantum meruit ». Les
règles relatives à l’enrichissement injustifié, y compris
la fiducie constructoire de nature réparatoire, constituent la meilleure façon de remédier aux iniquités susceptibles de survenir au moment de la rupture d’une
union de fait puisque la réparation pour enrichissement
injustifié « est adaptée à la situation et aux revendications particulières des parties ». Pour avoir droit à une
réparation pécuniaire fondée sur la valeur accumulée,
le demandeur doit prouver qu’une coentreprise familiale existait effectivement et qu’il existe un lien entre
ses contributions à la coentreprise et l’accumulation de
la richesse.

To determine whether the parties have, in fact,
been engaged in a joint family venture, the particular
circumstances of each particular relationship must be
taken into account. This is a question of fact and must

Pour déterminer si les parties ont, de fait, été engagées dans une coentreprise familiale, les circonstances
particulières de chaque relation doivent être prises en
compte. Il s’agit d’une question de fait que l’on peut
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be assessed by having regard to all of the relevant circumstances, including factors relating to mutual effort,
economic integration, actual intent and priority of the
family. The pooling of effort and team work, the decision to have and raise children together, and the length
of the relationship may all point towards the extent to
which the parties have formed a true partnership and
jointly worked towards important mutual goals. The use
of parties’ funds entirely for family purposes or where
one spouse takes on all, or a greater proportion, of the
domestic labour, freeing the other spouse from those
responsibilities and enabling him or her to pursue activities in the paid workforce, may also indicate a pooling of resources. The more extensive the integration of
the couple’s finances, economic interests and economic
well-being, the more likely it is that they have engaged
in a joint family venture. The actual intentions of the
parties, either express or inferred from their conduct,
must be given considerable weight. Their conduct may
show that they intended the domestic and professional
spheres of their lives to be part of a larger, common
venture, but may also conversely negate the existence
of a joint family venture, or support the conclusion
that particular assets were to be held independently.
Another consideration is whether and to what extent the
parties have given priority to the family in their decision making, and whether there has been detrimental
reliance on the relationship, by one or both of the parties, for the sake of the family. This may occur where
one party leaves the workforce for a period of time to
raise children; relocates for the benefit of the other party’s career; foregoes career or educational advancement
for the benefit of the family or relationship; or accepts
underemployment in order to balance the financial and
domestic needs of the family unit.

apprécier en prenant en considération toutes les circonstances pertinentes, y compris les facteurs relatifs à l’effort commun, à l’intégration économique, à l’intention
réelle et à la priorité accordée à la famille. Les efforts
conjoints et le travail d’équipe, la décision d’avoir et
d’éduquer des enfants ensemble, ainsi que la durée de la
relation peuvent tous indiquer la mesure dans laquelle,
le cas échéant, les parties constituaient véritablement
une association et ont collaboré à la réalisation d’objectifs communs importants. Le fait que les fonds des
parties soient entièrement consacrés à la famille ou le
fait qu’un conjoint s’acquitte de la totalité, ou de la plus
grande partie, des travaux domestiques, libérant l’autre
de ces responsabilités et lui permettant de se consacrer
à ses activités rémunérées à l’extérieur, peuvent également indiquer une mise en commun des ressources.
Plus le niveau d’intégration des finances, des intérêts
économiques et du bien-être économique des conjoints
est élevé, plus il est probable que ceux-ci se seront
engagés dans une coentreprise familiale. Il faut accorder une importance considérable aux intentions réelles
des parties; ces intentions peuvent avoir été exprimées
par les parties ou inférées de leur conduite. La conduite
des parties peut démontrer qu’elles voulaient que leurs
vies familiale et professionnelle fassent partie d’un tout,
d’une entreprise commune, mais pourrait aussi permettre d’écarter l’existence d’une coentreprise familiale ou
étayer la conclusion selon laquelle des biens déterminés devaient être détenus de façon indépendante. Un
autre facteur à considérer consiste à savoir si, et dans
quelle mesure, les conjoints avaient donné la priorité à la
famille dans le processus décisionnel, et si, pour le bienêtre de la famille, une des parties ou les deux se sont
fiées à la relation à leur détriment. Cela peut survenir
lorsqu’une partie quitte le marché du travail pendant un
certain temps pour élever les enfants; lorsqu’elle déménage pour aider la carrière de l’autre partie; lorsqu’elle
renonce à une carrière ou à une formation pour le bien
de la famille ou de la relation; et lorsqu’elle accepte un
sous-emploi dans le but d’équilibrer les besoins financiers et domestiques de l’unité familiale.

The unjust enrichment analysis in domestic situations is often complicated by the fact that there has been
a mutual conferral of benefits. When the appropriate
remedy is a money award based on a fee-for-services
provided approach, the fact that the defendant has
also provided services to the claimant should mainly
be considered at the defence and remedy stages of the
analysis but may be considered at the juristic reason
stage to the extent that the provision of reciprocal benefits constitutes relevant evidence of the existence (or
non-existence) of a juristic reason for the enrichment.
However, given that the purpose of the juristic reason

L’analyse de l’enrichissement injustifié en matière
familiale se complique souvent du fait qu’il y a eu des
avantages réciproques. Lorsque la réparation appropriée consiste en une indemnité pécuniaire calculée en
fonction de la valeur de la rémunération des services
rendus, le fait que le défendeur ait aussi fourni des services au demandeur devrait être examiné principalement au stade de la défense ou à celui de la réparation,
mais il est aussi possible de le faire au stade de l’analyse
du motif juridique dans la mesure où l’octroi d’avantages réciproques constitue une preuve pertinente de
l’existence (ou de l’absence) d’un motif juridique de
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step in the analysis is to determine whether the enrichment was just, not its extent, mutual benefit conferral
should only be considered at the juristic reason stage for
that limited purpose. Otherwise, the mutual exchange
of benefits should be taken into account only after the
three elements of an unjust enrichment claim have been
established.

l’enrichissement. Cependant, comme l’analyse du motif
juridique vise à déterminer si l’enrichissement était
équitable et non à en mesurer l’ampleur, les avantages
réciproques ne devraient être pris en considération à
cette étape que pour cette fin précise. Autrement, il faut
tenir compte des avantages réciproques seulement une
fois remplies les trois conditions de l’action pour enrichissement injustifié.

Claimants must show that there is no juristic reason
falling within any of the established categories, such
as whether the benefit was a gift or pursuant to a legal
obligation. It is then open to the defendant to show that
a different juristic reason for the enrichment should be
recognized, having regard to the parties’ reasonable
expectations and public policy considerations. Mutual
benefit conferral and the parties’ reasonable expectations have a very limited role to play at the first step
of the juristic reason analysis. In some cases, the fact
that mutual benefits were conferred or that the benefits were provided pursuant to the parties’ reasonable
expectations may be relevant evidence of whether one
of the existing categories of juristic reasons is present.
The parties’ reasonable or legitimate expectations have
a role to play at the second step of the juristic reason
analysis, where the defendant bears the burden of establishing that there is a juristic reason for retaining the
benefit that does not fall within the existing categories.
The question is whether the parties’ mutual expectations show that retention of the benefits is just.

Les demandeurs doivent démontrer qu’aucun motif
juridique ne se retrouve dans l’une ou l’autre des catégories établies, par exemple si l’avantage était un don
ou s’il découlait d’une obligation légale. Si cette preuve
est faite, le défendeur peut alors démontrer qu’un motif
juridique différent justifiant l’enrichissement devrait
être reconnu, compte tenu des attentes raisonnables
des parties et des considérations d’intérêt public. Les
avantages réciproques et les attentes raisonnables des
parties ont un rôle très limité à jouer dans la première
étape de l’analyse du motif juridique. Dans certains cas,
le fait que des avantages réciproques aient été conférés
ou le fait que les avantages aient été fournis conformément aux attentes raisonnables des parties peut constituer une preuve pertinente pour déterminer si l’une des
catégories établies de motifs juridiques s’applique. Les
attentes raisonnables ou légitimes des parties jouent un
rôle à la deuxième étape de l’analyse du motif juridique, où il incombe au défendeur d’établir qu’il existe un
motif juridique de conserver l’avantage n’appartenant
pas aux catégories établies. La question est de savoir si
les attentes des parties prouvent qu’il est équitable de
conserver les avantages.

In the Vanasse appeal, although not labelling it as
such, the trial judge found that there was a joint family
venture and that there was a link between V’s contribution to it and the substantial accumulation of wealth
that the family achieved. She made a reasonable assessment of the monetary award appropriate to reverse this
unjust enrichment, taking due account of S’s substantial contributions. Her findings of fact and analysis indicate that the unjust enrichment of S at the expense of
V ought to be characterized as the retention by S of
a disproportionate share of the wealth generated from
a joint family venture. Several factors suggested that,
throughout their relationship, the parties were working collaboratively towards common goals. They made
important decisions keeping the overall welfare of
the family at the forefront. It was through their joint
efforts that they were able to raise a young family and
acquire wealth. S could not have made the efforts he did
to build up the company but for V’s assumption of the
domestic responsibilities. Notably, the period of unjust
enrichment corresponds to the time during which the
parties had two children together, a further indicator

Dans Vanasse, la juge de première instance a conclu
qu’il y avait une coentreprise familiale, bien qu’elle ne
l’ait pas qualifiée ainsi, et qu’il existait un lien entre la
contribution de V à la coentreprise et l’accumulation
importante de la richesse familiale. Elle a raisonnablement évalué l’indemnité pécuniaire appropriée pour
permettre l’annulation de cet enrichissement injustifié,
en tenant dûment compte des contributions importantes de S. Selon ses conclusions de fait et son analyse,
l’enrichissement injustifié de S au détriment de V tient
à la conservation, par S, d’une part disproportionnée
de la richesse générée par une coentreprise familiale.
Plusieurs facteurs donnaient à penser que, pendant
toute la durée de leur relation, les parties collaboraient
en vue d’atteindre des buts communs. Elles ont pris
des décisions importantes en gardant le bien-être de la
famille au premier plan. Les parties ont été en mesure
d’élever une famille et d’acquérir une richesse grâce
à leurs efforts communs. S n’aurait pas pu faire tous
les efforts qu’il a faits pour développer l’entreprise si
V n’avait pas assumé les responsabilités familiales. Il
convient de souligner que la période d’enrichissement
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that they were working together to achieve common
goals. The length of the relationship is also relevant,
and their 12-year cohabitation is a significant period of
time. There was also evidence of economic integration
as their house was registered jointly and they had a joint
bank account. Their words and actions indicated that
there was a joint family venture, to which the couple
jointly contributed for their mutual benefit and the benefit of their children. There is a strong inference from the
factual findings that, to S’s knowledge, V relied on the
relationship to her detriment. She left her career, gave
up her own income, and moved away from her family
and friends. V then stayed home and cared for their two
small children. During the period of the unjust enrichment, V was responsible for a disproportionate share
of the domestic labour. There was a clear link between
V’s contribution and the accumulation of wealth. The
trial judge took a realistic and practical view of the evidence and took into account S’s non-financial contributions and periods during which V’s contributions were
not disproportionate to S and her judgment should be
restored.

injustifié correspond à la période pendant laquelle
les parties ont eu leurs deux enfants, un autre indice
qu’elles travaillaient ensemble en vue de réaliser des
objectifs communs. La durée de la relation est aussi
pertinente, et 12 ans de cohabitation se veut une période
assez longue. Certains éléments de preuve indiquaient
également qu’il y avait intégration économique car la
résidence familiale était enregistrée aux deux noms et
les parties avaient un compte chèque conjoint. Leurs
paroles et leurs actes indiquaient qu’il existait une
coentreprise familiale à laquelle le couple a contribué
conjointement pour leur bénéfice et le bénéfice de leurs
enfants. Il y a de fortes raisons d’inférer des conclusions
de fait que, à la connaissance de S, V s’est fiée sur la
relation à son détriment. Elle a renoncé à sa carrière
et à son salaire et déménagé loin de sa famille et de
ses amis. V est donc restée à la maison et s’est occupée de leurs deux jeunes enfants. Pendant la période
d’enrichissement injustifié, V assumait une part disproportionnée des travaux domestiques. Il y avait un lien
clair entre la contribution de V et l’accumulation de la
richesse. La juge de première instance s’est prononcée
de manière réaliste et pratique quant à la preuve et elle
a pris en considération les importantes contributions
non financières de S et les périodes pendant lesquelles
les contributions de V n’étaient pas disproportionnées
par rapport à celles de S, et sa décision devrait être
rétablie.

The Court of Appeal was right to set aside the trial
judge’s findings of resulting trust and unjust enrichment
in Kerr and in ordering a new hearing on B’s counterclaim. On the basis of the unsatisfactory record at trial,
which includes findings of fact tainted by clear error,
K’s unjust enrichment claim should not have been dismissed but a new trial ordered. The Court of Appeal
erred in assessing B’s contributions as part of the juristic reason analysis and prematurely truncated K’s prima
facie case of unjust enrichment. The family property
approach is rejected, and for K to show an entitlement to
a proportionate share of the wealth accumulated during
the relationship, she must establish that B has been
unjustly enriched at her expense, that their relationship
constituted a joint family venture, and that her contributions are linked to the generation of wealth during the
relationship. She would then have to show what proportion of the jointly accumulated wealth reflects her contributions. With regard to B’s counterclaim, there was
evidence that he made very significant contributions to
K’s welfare such that his counterclaim cannot simply
be dismissed. The trial judge also referred to various
other monetary and non-monetary contributions which
K made to the couple’s welfare and comfort, but he did
not evaluate them, let alone compare them with the

Dans Kerr, la Cour d’appel a eu raison d’écarter les
conclusions de première instance en ce qui concerne la
fiducie résultoire et l’enrichissement injustifié et d’ordonner une nouvelle audition de la demande reconventionnelle de B. Compte tenu du dossier insatisfaisant
en première instance, qui comprend des conclusions
de fait clairement erronées, la demande de K fondée
sur l’enrichissement injustifié n’aurait pas dû être rejetée mais la tenue d’un nouveau procès aurait dû être
ordonnée. La Cour d’appel a commis une erreur en
évaluant les contributions de B dans le cadre de l’analyse du motif juridique et a prématurément tronqué la
preuve prima facie d’enrichissement injustifié de K.
La méthode fondée sur l’avoir familial est rejetée, et
pour démontrer qu’elle a droit à une part proportionnelle de la richesse accumulée pendant la relation, K
doit établir que B s’est injustement enrichi à ses dépens,
que leur relation constituait une coentreprise familiale
et que ses contributions sont liées à l’accumulation
de la richesse pendant la relation. Elle devrait ensuite
démontrer quelle proportion de la richesse accumulée
conjointement correspond à ses contributions. En ce
qui concerne la demande reconventionnelle de B, certains éléments de preuve indiquaient que B a contribué
de façon importante au bien-être de K de sorte que sa
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contributions made by B. There are few findings of fact
relevant to the key question of whether the parties’ relationship constituted a joint family venture. Further, the
Court of Appeal ought not to have set aside the trial
judge’s order for spousal support in favour of K effective on the date she had commenced proceedings. It is
clear that K was in need of support from B at the date
she started her proceedings and remained so at the time
of trial. K should not have been faulted for not bringing
an interim application in seeking support for the period
in question. She suffered from a serious physical disability, and her standard of living was markedly lower
than it was while she lived with B. B had the means to
provide support, had prompt notice of her claim, and
there was no indication in the Court of Appeal’s reasons
that it considered the judge’s award imposed on him a
hardship so as to make that award inappropriate.

demande reconventionnelle ne peut simplement pas
être rejetée. Le juge de première instance a aussi mentionné diverses autres contributions financières et non
financières apportées par K au bien-être et au confort
du couple, mais il ne les a pas évaluées et les a encore
moins comparées à celles de B. Peu de conclusions de
fait sont pertinentes en ce qui concerne la question clé
de savoir si la relation des parties constituait une coentreprise familiale. De plus, la Cour d’appel n’aurait pas
dû annuler l’ordonnance du juge de première instance
accordant à K une pension alimentaire rétroactive à la
date d’introduction de l’action. Il est clair que K avait
besoin que B lui verse une pension alimentaire à la date
où elle a introduit les procédures et qu’elle en avait toujours besoin lors du procès. On a eu tort de reprocher à
K de ne pas avoir présenté une demande provisoire dans
sa demande de pension alimentaire pour la période en
question. Elle souffrait d’une grave invalidité physique et son niveau de vie était nettement inférieur à
celui qu’elle avait quand elle habitait avec B. B avait
les moyens de lui verser une pension, il avait reçu sans
délai un avis de sa réclamation, et rien dans les motifs
de la Cour d’appel n’indiquait qu’elle considérait que la
pension alimentaire imposée par le juge mettait B dans
une situation financière difficile, de sorte que l’ordonnance était inappropriée.
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Introduction

[1] In a series of cases spanning 30 years, the
Court has wrestled with the financial and property rights of parties on the breakdown of a marriage or domestic relationship. Now, for married
spouses, comprehensive matrimonial property statutes enacted in the late 1970s and 1980s provide
the applicable legal framework. But for unmarried
persons in domestic relationships in most common
law provinces, judge-made law was and remains
the only option. The main legal mechanisms available to parties and courts have been the resulting
trust and the action in unjust enrichment.

[1] Dans une série de décisions rendues dans les
30 dernières années, la Cour s’est heurtée aux questions de droits financiers et de droits des biens des
parties à la rupture du mariage ou de la relation
conjugale. Aujourd’hui, des lois exhaustives en
matière de régimes matrimoniaux adoptées à la fin
des années 1970 et dans les années 1980 prévoient
le cadre juridique applicable aux époux. Cependant,
en ce qui concerne les conjoints non mariés dans la
plupart des provinces de common law, le recours
au droit jurisprudentiel était et demeure la seule
solution. Les principaux mécanismes juridiques
auxquels les parties et les tribunaux peuvent avoir
recours sont la fiducie résultoire et l’action en enrichissement injustifié.

[2] In the early cases of the 1970s, the parties and
the courts turned to the resulting trust. The underlying legal principle was that contributions to the
acquisition of a property, which were not reflected
in the legal title, could nonetheless give rise to a
property interest. Added to this underlying notion
was the idea that a resulting trust could arise based
on the “common intention” of the parties that the
non-owner partner was intended to have an interest. The resulting trust soon proved to be an unsatisfactory legal solution for many domestic property
disputes, but claims continue to be advanced and
decided on that basis.

[2] Dans les premières décisions rendues dans
les années 1970, les parties et les tribunaux se sont
tournés vers la fiducie résultoire. Selon le principe
juridique sous-jacent, les contributions à l’acquisition de biens, qui n’étaient pas indiquées dans le
titre de propriété, pouvaient néanmoins créer un
droit de propriété. À ce principe s’ajoutait l’idée
qu’une fiducie résultoire pouvait découler d’une
« intention commune » des parties d’accorder un
droit au partenaire non propriétaire. La fiducie
résultoire s’est vite avérée une solution juridique
insatisfaisante dans de nombreux litiges se rapportant aux biens conjugaux, mais des recours sont
encore intentés et tranchés sur ce fondement.

[3] As the doctrinal problems and practical limitations of the resulting trust became clearer, parties
and courts turned increasingly to the emerging law
of unjust enrichment. As the law developed, unjust
enrichment carried with it the possibility of a remedial constructive trust. In order to successfully
prove a claim for unjust enrichment, the claimant
must show that the defendant has been enriched,
the claimant suffered a corresponding detriment,
and there is no “juristic reason” for the enrichment.

[3] À mesure que les problèmes théoriques et
les limitations pratiques de la fiducie résultoire
se sont précisés, les parties et les tribunaux se
sont de plus en plus tournés vers le droit naissant
de l’enrichissement injustifié. Au fil de son évolution, l’enrichissement injustifié a conduit à la possibilité d’une fiducie constructoire de nature réparatoire. Pour réussir à établir le bien-fondé d’une
action en enrichissement injustifié, le demandeur
doit démontrer l’enrichissement du défendeur, son
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This claim has become the pre-eminent vehicle for
addressing the financial consequences of the breakdown of domestic relationships. However, various
issues continue to create controversy, and these two
appeals, argued consecutively, provide the Court
with the opportunity to address them.

propre appauvrissement correspondant et l’absence
de « motif juridique » de l’enrichissement. Ce
recours est devenu le moyen prééminent pour traiter des conséquences financières de la rupture des
relations conjugales. Cependant, diverses questions
continuent de susciter la controverse, et ces deux
pourvois entendus consécutivement donnent à la
Cour l’occasion d’y répondre.

[4] In the Kerr appeal, a couple in their late 60s
separated after a common law relationship of more
than 25 years. Both had worked through much of
that time and each had contributed in various ways
to their mutual welfare. Ms. Kerr claimed support
and a share of property held in her partner’s name
based on resulting trust and unjust enrichment
principles. The trial judge awarded her one-third
of the value of the couple’s residence, grounded in
both resulting trust and unjust enrichment claims
(2007 BCSC 1863, 47 R.F.L. (6th) 103). He did
not address, other than in passing, Mr. Baranow’s
counterclaim that Ms. Kerr had been unjustly
enriched at his expense. The judge also ordered
substantial monthly support for Ms. Kerr pursuant to statute, effective as of the date she applied
to the court for relief. However, the resulting trust
and unjust enrichment conclusions of the trial
judge were set aside by the British Columbia Court
of Appeal (2009 BCCA 111, 93 B.C.L.R. (4th)
201). Both lower courts addressed the role of the
parties’ common intention and reasonable expectations. The appeal to this Court raises the questions of the role of resulting trust law in these types
of disputes, as well as how an unjust enrichment
analysis should take account of the mutual conferral of benefits and what role the parties’ intentions
and expectations play in that analysis. This Court
is also called upon to decide whether the award of
spousal support should be effective as of the date
of application, as found by the trial judge, the date
the trial began, as ordered by the Court of Appeal,
or some other date.

[4] Dans le pourvoi Kerr, un couple dans la soixantaine avancée s’est séparé après plus de 25 ans de
vie commune. Tous deux avaient travaillé pendant
presque toutes ces années et avaient chacun contribué de diverses façons à leur bien-être commun.
Sur le fondement de la fiducie résultoire et de l’enrichissement injustifié, Mme Kerr a réclamé une
pension alimentaire et une part des biens détenus
au nom de son conjoint. Le juge de première instance lui a accordé un tiers de la valeur de la résidence du couple au titre de la fiducie résultoire et
de l’enrichissement injustifié (2007 BCSC 1863, 47
R.F.L. (6th) 103). Il n’a pas traité, sauf dans une
remarque incidente, de la demande reconventionnelle de M. Baranow suivant laquelle Mme Kerr se
serait injustement enrichie à ses dépens. Le juge a
aussi ordonné le paiement d’une pension alimentaire mensuelle élevée à Mme Kerr en vertu de la
loi, et ce, à compter de la date à laquelle la demande
de réparation a été présentée à la cour. Toutefois, la
Cour d’appel de la Colombie-Britannique a écarté
les conclusions du juge de première instance se rapportant à la fiducie résultoire et à l’enrichissement
injustifié (2009 BCCA 111, 93 B.C.L.R. (4th) 201).
Les deux tribunaux d’instance inférieure ont examiné le rôle que peuvent jouer l’intention commune
et les attentes raisonnables des parties. Le présent
pourvoi soulève des questions relatives au rôle du
droit des fiducies résultoires dans les litiges de ce
genre, ainsi que celle de la mesure dans laquelle
l’analyse de l’enrichissement injustifié devrait
prendre en compte les avantages réciproques et de
l’importance à accorder aux intentions et attentes
des parties dans cette analyse. Notre Cour est également appelée à décider si l’ordonnance alimentaire en faveur d’un conjoint devrait prendre effet à
la date de la demande, comme l’a conclu le juge de
première instance, à la date du procès, comme l’a
ordonné la Cour d’appel, ou à une autre date.
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[5] In the Vanasse appeal, the central problem
is how to quantify a monetary award for unjust
enrichment. It is agreed that Mr. Seguin was
unjustly enriched by the contributions of his partner, Ms. Vanasse; the two lived in a common law
relationship for about 12 years and had two children
together during this time. The trial judge valued the
extent of the enrichment by determining what proportion of Mr. Seguin’s increased wealth was due to
Ms. Vanasse’s efforts as an equal contributor to the
family venture (2008 CanLII 35922). The Court of
Appeal set aside this finding and, while ordering a
new trial, directed that the proper approach to valuation was to place a monetary value on the services
provided by Ms. Vanasse to the family, taking due
account of Mr. Seguin’s own contributions by way
of set-off (2009 ONCA 595, 252 O.A.C. 218). In
short, the Court of Appeal held that Ms. Vanasse
should be treated as an unpaid employee, not a coventurer. The appeal to this Court challenges this
conclusion.

[5] Dans le pourvoi Vanasse, le problème fondamental est de savoir comment déterminer l’indemnité à accorder pour enrichissement injustifié. Il
est admis que M. Seguin s’est injustement enrichi
grâce aux contributions de sa conjointe, Mme
Vanasse; ils ont vécu en union de fait pendant environ 12 ans et ils ont eu deux enfants pendant cette
période. La juge de première instance a établi la
valeur de l’enrichissement en déterminant la proportion de l’avoir de M. Seguin qui était attribuable aux efforts de Mme Vanasse, qui avait contribué de manière aussi importante à l’entreprise
familiale (2008 CanLII 35922). La Cour d’appel a
écarté cette conclusion et, bien qu’elle ait ordonné
la tenue d’un nouveau procès, elle a indiqué que la
méthode appropriée pour déterminer la valeur de
l’enrichissement injustifié consistait à attribuer une
valeur pécuniaire aux services fournis à la famille
par Mme Vanasse, en prenant en considération les
contributions de M. Seguin en compensation (2009
ONCA 595, 252 O.A.C. 218). En résumé, la Cour
d’appel a conclu que Mme Vanasse devait être
considérée comme une employée non rémunérée, et
non comme une co-entrepreneure. Dans le présent
pourvoi, on conteste cette conclusion.

[6] These appeals require us to resolve five main
issues. The first concerns the role of the “common
intention” resulting trust in claims by domestic
partners. In my view, it is time to recognize that
the “common intention” approach to resulting trust
has no further role to play in the resolution of property claims by domestic partners on the breakdown
of their relationship.

[6] Les présents pourvois nous obligent à répondre à cinq questions principales. La première porte
sur le rôle de la fiducie résultoire fondée sur l’intention commune dans les réclamations présentées par
les partenaires vivant en union libre. À mon avis, il
est temps de reconnaître que, dans l’examen de la
fiducie résultoire, il ne faut plus accorder un rôle à
l’« intention commune » lorsqu’il s’agit de trancher
les réclamations fondées sur un droit de propriété
présentées par des partenaires vivant en union libre
au moment de la rupture de leur relation.

[7] The second issue concerns the nature of the
money remedy for a successful unjust enrichment
claim. Some courts take the view that if the claimant’s contribution cannot be linked to specific
property, a money remedy must always be assessed
on a fee-for-services basis. Other courts have taken
a more flexible approach. In my view, where both
parties have worked together for the common good,
with each making extensive, but different, contributions to the welfare of the other and, as a result,

[7] La deuxième question porte sur la nature de
l’indemnité pécuniaire pour enrichissement injustifié. Selon certains tribunaux, s’il est impossible
d’établir un lien entre la contribution d’un demandeur et un bien précis, une réparation pécuniaire
doit toujours être évaluée en fonction de la valeur
des services rendus. D’autres tribunaux ont adopté
une approche plus souple. À mon avis, si les deux
parties ont travaillé ensemble dans un intérêt
commun et ont fait des contributions importantes,

2011 SCC 10 (CanLII)

[2011] 1 R.C.S.

KERR

v.

BARANOW

Cromwell J.

[2011] 1 S.C.R.

have accumulated assets, the money remedy for
unjust enrichment should reflect that reality. The
money remedy in those circumstances should not
be based on a minute totting up of the give and take
of daily domestic life, but rather should treat the
claimant as a co-venturer, not as the hired help.

mais différentes, au bien-être de l’autre et, de ce
fait, elles ont accumulé des biens, la réparation
pécuniaire pour enrichissement injustifié devrait
refléter cette réalité. Dans ces circonstances, la
réparation ne devrait pas être fondée sur un calcul
détaillé des contributions et des concessions de la
vie quotidienne; le demandeur devrait être traité
comme un co-entrepreneur plutôt qu’un employé.

[8] The third area requiring clarification relates
to mutual benefit conferral. Many domestic relationships involve the mutual conferral of benefits,
in the sense that each contributes in various ways
to the welfare of the other. The question is how
and at what point in the unjust enrichment analysis
should this mutual conferral of benefits be taken
into account? For reasons I will develop below, this
issue should, with a small exception, be addressed
at the defence and remedy stage.

[8] La troisième question qui mérite clarification
se rapporte aux avantages réciproques. Plusieurs
relations conjugales supposent des avantages réciproques, dans le sens que chacune des parties
contribue de diverses façons au bien-être de l’autre.
La question est de savoir comment et à quel moment
de l’analyse de l’enrichissement injustifié ces avantages réciproques devraient être pris en considération. Pour des raisons que je vais exposer plus loin,
cette question devrait, à une exception près, être
traitée à l’étape de la défense et de la réparation.

[9] Fourth, there is the question of what role the
parties’ reasonable or legitimate expectations play
in the unjust enrichment analysis. My view is that
they have a limited role, and must be considered in
relation to whether there is a juristic reason for the
enrichment.

[9] La quatrième question concerne le rôle que
jouent les attentes raisonnables ou légitimes des
parties dans l’analyse de l’enrichissement injustifié.
Je suis d’avis qu’elles ont un rôle limité et qu’elles
doivent être examinées par rapport à la question de
savoir s’il y a un motif juridique de l’enrichissement.

[10] Finally, there is the issue of the appropriate
date for the commencement of spousal support. In
my respectful view, the Court of Appeal erred in
setting aside the trial judge’s selection of the date of
application in the circumstances of the Kerr appeal.

[10] Enfin, il reste la question de la date de prise
d’effet de la pension alimentaire. À mon avis, dans
l’affaire Kerr, la Cour d’appel a commis une erreur
en annulant la décision du juge de première instance quant à la date de prise d’effet de la pension
dans les circonstances.

[11] I will first address the law of resulting trusts
as it applies to the breakdown of a marriage-like
relationship. Next, I will turn to the law of unjust
enrichment in this context. Finally, I will address
the specific issues raised in the two appeals.

[11] Je vais d’abord traiter du droit des fiducies
résultoires tel qu’il s’applique à la rupture d’une
relation de nature conjugale. Ensuite, j’examinerai
le droit relatif à l’enrichissement injustifié dans ce
contexte. Enfin, je vais aborder les questions particulières soulevées dans les deux pourvois.

II. Resulting Trusts

II. Fiducies résultoires

[12] The resulting trust played an important role
in the early years of the Court’s jurisprudence relating to property rights following the breakdown of

[12] La fiducie résultoire a joué un rôle important
dans les premières décisions de la Cour se rapportant aux droits de propriété à la suite de la rupture
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intimate personal relationships. This is not surprising; it had been settled law since at least 1788 in
England (and likely long before) that the trust of a
legal estate, whether in the names of the purchaser
or others, “results” to the person who advances the
purchase money: Dyer v. Dyer (1788), 2 Cox Eq.
Cas. 92, 30 E.R. 42, at p. 43. The resulting trust,
therefore, seemed a promising vehicle to address
claims that one party’s contribution to the acquisition of property was not reflected in the legal title.

d’une relation personnelle. Cela n’est guère surprenant; il est bien établi en droit, depuis au moins
1788 en Angleterre (et probablement bien avant),
qu’une fiducie à l’égard d’un domaine légal au nom
de l’acheteur ou d’une autre personne est créée au
bénéfice de la personne qui fournit le prix d’achat :
Dyer c. Dyer (1788), 2 Cox Eq. Cas. 92, 30 E.R. 42,
p. 43. Par conséquent, la fiducie résultoire semblait
être un moyen prometteur de traiter la prétention
selon laquelle la contribution d’une partie à l’acquisition d’un bien ne se reflétait pas dans le titre de
propriété.

[13] The resulting trust jurisprudence in domestic property cases developed into what has been
called “a purely Canadian invention”, the “common
intention” resulting trust: A. H. Oosterhoff, et al.,
Oosterhoff on Trusts: Text, Commentary and
Materials (7th ed. 2009), at p. 642. While this
vehicle has largely been eclipsed by the law of
unjust enrichment since the decision of the Court
in Pettkus v. Becker, [1980] 2 S.C.R. 834, claims
based on the “common intention” resulting trust
continue to be advanced. In the Kerr appeal, for
example, the trial judge justified the imposition of a
resulting trust, in part, on the basis that the parties
had a common intention that Mr. Baranow would
hold title to the property by way of a resulting trust
for Ms. Kerr. The Court of Appeal, while reversing
the trial judge’s finding of fact on this point, implicitly accepted the ongoing vitality of the common
intention resulting trust.

[13] La jurisprudence portant sur la fiducie résultoire en matière de biens familiaux a donné lieu à
ce qu’on a appelé [TRADUCTION] « une invention
purement canadienne », la fiducie résultoire fondée
sur « l’intention commune » : A. H. Oosterhoff, et
autres, Oosterhoff on Trusts : Text, Commentary
and Materials (7e éd. 2009), p. 642. Bien que ce
recours ait été largement éclipsé par les règles de
l’enrichissement injustifié depuis l’arrêt de notre
Cour Pettkus c. Becker, [1980] 2 R.C.S. 834, des
réclamations fondées sur l’« intention commune »
de créer une fiducie résultoire continuent d’être présentées. Par exemple, dans l’affaire Kerr, le juge de
première instance a justifié l’existence d’une fiducie
résultoire, en partie, parce que les parties voulaient
toutes les deux que M. Baranow détienne le titre
de propriété au moyen d’une fiducie résultoire pour
Mme Kerr. La Cour d’appel, tout en infirmant la
conclusion de fait du juge de première instance sur
ce point, a implicitement accepté la validité de la
fiducie résultoire fondée sur l’intention commune.

[14] However promising this common intention
resulting trust approach looked at the beginning,
doctrinal and practical problems soon became
apparent and have been the subject of comment
by the Court and scholars: see, e.g., Pettkus, at pp.
842-43; Oosterhoff, at pp. 641-47; D. W. M. Waters,
M. R. Gillen and L. D. Smith, eds., Waters’ Law of
Trusts in Canada (3rd ed. 2005) (“Waters’”), at pp.
430-35; J. Mee, The Property Rights of Cohabitees:
An Analysis of Equity’s Response in Five Common
Law Jurisdictions (1999), at pp. 39-43; T. G.
Youdan, “Resulting and Constructive Trusts”,
in Special Lectures of the Law Society of Upper

[14] La fiducie résultoire fondée sur l’intention commune est apparue comme une méthode
prometteuse au début, mais les problèmes théoriques et pratiques sont vite devenus évidents et
ont suscité les commentaires de la Cour et des
auteurs : voir, par exemple, Pettkus, p. 842-843;
Oosterhoff, p. 641-647; D. W. M. Waters, M. R.
Gillen et L. D. Smith, dir., Waters’ Law of Trusts
in Canada (3e éd. 2005) (« Waters’ »), p. 430-435;
J. Mee, The Property Rights of Cohabitees : An
Analysis of Equity’s Response in Five Common
Law Jurisdictions (1999), p. 39-43; T. G. Youdan,
« Resulting and Constructive Trusts », dans Special
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Canada 1993 — Family Law: Roles, Fairness and
Equality (1994), 169, at pp. 172-74.

Lectures of the Law Society of Upper Canada
1993 — Family Law : Roles, Fairness and Equality
(1994), 169, p. 172-174.

[15] In this Court, since Pettkus, the common
intention resulting trust remains intact but unused.
While traditional resulting trust principles may
well have a role to play in the resolution of property
disputes between unmarried domestic partners,
the time has come to acknowledge that there is no
continuing role for the common intention resulting
trust. To explain why, I must first put the question
in the context of some basic principles about resulting trusts.

[15] Devant notre Cour, depuis l’arrêt Pettkus, la
fiducie résultoire fondée sur l’intention commune
demeure intacte mais inutilisée. Il se pourrait bien
que les principes traditionnels de la fiducie résultoire aient un rôle à jouer dans le règlement des litiges concernant les biens entre des partenaires non
mariés, mais le moment est venu de reconnaître
que la fiducie résultoire fondée sur l’intention commune a perdu sa raison d’être. Pour expliquer cette
conclusion, je dois d’abord situer la question dans le
contexte de certains principes de base se rapportant
aux fiducies résultoires.

[16] That task is not as easy as it should be; there
is not much one can say about resulting trusts without a well-grounded fear of contradiction. There is
debate about how they should be classified and how
they arise, let alone about many of the finer points:
see, e.g., Rathwell v. Rathwell, [1978] 2 S.C.R. 436,
at pp. 449-50; Waters’, at pp. 19-22; P. H. Pettit,
Equity and the Law of Trusts (11th ed. 2009), at p.
67. However, it is widely accepted that the underlying notion of the resulting trust is that it is imposed
“to return property to the person who gave it and is
entitled to it beneficially, from someone else who
has title to it. Thus, the beneficial interest ‘results’
(jumps back) to the true owner”: Oosterhoff, at p.
25. There is also widespread agreement that, traditionally, resulting trusts arose where there had been
a gratuitous transfer or where the purposes set out
by an express or implied trust failed to exhaust the
trust property: Waters’, at p. 21.

[16] Cette tâche n’est pas aussi simple qu’elle
devrait l’être; dès que l’on aborde le sujet des fiducies résultoires, on risque la contradiction. Un
débat entoure le mode de constitution et de classification de ce type de fiducie, sans compter de
nombreuses autres subtilités : voir, par exemple,
Rathwell c. Rathwell, [1978] 2 R.C.S. 436, p. 449450; Waters’, p. 19-22; P. H. Pettit, Equity and the
Law of Trusts (11e éd. 2009), p. 67. Toutefois, il est
largement reconnu que la notion sous-jacente de la
fiducie résultoire est qu’elle est imposée afin que
[TRADUCTION] « la personne qui détient le titre sur
le bien le retourne à la personne qui lui a donné
et qui détient le droit à titre de bénéficiaire. Ainsi,
l’intérêt bénéficiaire “revient” (retourne) au véritable propriétaire » : Oosterhoff, p. 25. De plus, on
s’entend de manière générale pour dire que, traditionnellement, les fiducies résultoires prenaient
naissance dans les cas où il y avait eu un transfert
à titre gratuit ou quand les fins énoncées par une
fiducie explicite ou implicite n’avaient pas permis
d’épuiser les biens en fiducie : Waters’, p. 21.

[17] Resulting trusts arising from gratuitous
transfers are the ones relevant to domestic situations. The traditional view was they arose in two
types of situations: the gratuitous transfer of property from one partner to the other, and the joint
contribution by two partners to the acquisition of
property, title to which is in the name of only one
of them. In either case, the transfer is gratuitous, in

[17] Les fiducies résultoires découlant de transferts à titre gratuit sont celles qui sont pertinentes
en matière familiale. Selon le point de vue traditionnel, elles découlaient de deux types de situations : le transfert à titre gratuit d’un bien d’un
partenaire à l’autre, et la contribution des deux partenaires à l’acquisition d’un bien, dont le titre est au
nom d’un seul des partenaires. Dans l’un ou l’autre
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the first case because there was no consideration
for the transfer of the property, and in the second
case because there was no consideration for the
contribution to the acquisition of the property.

des cas, le transfert est à titre gratuit; dans le premier cas, parce que le transfert du bien s’effectue
sans contrepartie, et dans le second cas, parce que
la contribution à l’acquisition du bien est faite sans
contrepartie.

[18] The Court’s most recent decision in relation
to resulting trusts is consistent with the view that,
in these gratuitous transfer situations, the actual
intention of the grantor is the governing consideration: Pecore v. Pecore, 2007 SCC 17, [2007] 1
S.C.R. 795, at paras. 43-44. As Rothstein J. noted
at para. 44 of Pecore, where a gratuitous transfer is
being challenged, “[t]he trial judge will commence
his or her inquiry with the applicable presumption
and will weigh all of the evidence in an attempt to
ascertain, on a balance of probabilities, the transferor’s actual intention” (emphasis added).

[18] L’arrêt le plus récent de la Cour en matière
de fiducies résultoires confirme l’approche selon
laquelle, dans ces situations de transfert à titre
gratuit, l’intention réelle du donateur est le facteur déterminant : Pecore c. Pecore, 2007 CSC
17, [2007] 1 R.C.S. 795, par. 43-44. Comme le
juge Rothstein l’a indiqué au par. 44 de Pecore,
lorsqu’un transfert à titre gratuit est contesté, « [l]e
juge de première instance entamera son instruction
en appliquant la présomption appropriée et il appréciera tous les éléments de preuve pour déterminer
l’intention réelle de l’auteur du transfert, selon la
prépondérance des probabilités » (je souligne).

[19] As noted by Rothstein J. in this passage,
presumptions may come into play when dealing
with gratuitous transfers. The law generally presumes that the grantor intended to create a trust,
rather than to make a gift, and so the presumption
of resulting trust will often operate. As Rothstein
J. explained, a presumption of a resulting trust is
the general rule that applies to gratuitous transfers.
When such a transfer is made, the onus will be on
the person receiving the transfer to demonstrate
that a gift was intended. Otherwise, the transferee
holds that property in trust for the transferor. This
presumption rests on the principle that equity presumes bargains and not gifts (Pecore, at para. 24).

[19] Comme le fait remarquer le juge Rothstein
dans ce passage, les présomptions peuvent entrer
en jeu lorsqu’il est question de transferts à titre gratuit. Le droit présume généralement que le donateur avait l’intention de créer une fiducie, au lieu
de faire une donation, de sorte que la présomption
de fiducie résultoire trouve souvent application.
Comme l’a expliqué le juge Rothstein, une présomption de fiducie résultoire est la règle générale
applicable aux transferts à titre gratuit. Dans le cas
d’un tel transfert, la preuve de l’intention de faire
un don incombe à son destinataire. Autrement, le
destinataire détient le bien en fiducie au profit de
l’auteur du transfert. Cette présomption repose sur
le principe que l’equity présume l’existence d’une
entente, et non d’une donation (Pecore, par. 24).

[20] The presumption of resulting trust, however, is neither universal nor irrebuttable. So, for
example, in the case of transfers between persons
in certain relationships (such as from a parent to
a minor child), a presumption of advancement —
that is, a presumption that the grantor intended to
make a gift — rather than a presumption of resulting trust applies: see Pecore, at paras. 27-41. The
presumption of advancement traditionally applied
to grants from husband to wife, but the presumption of resulting trust traditionally applied to

[20] Cependant, la présomption de fiducie résultoire n’est ni universelle ni irréfutable. Ainsi, par
exemple, dans le cas de transferts entre des personnes ayant entre eux une certaine relation (comme
celle d’un parent à un enfant mineur), une présomption d’avancement — c’est-à-dire une présomption
selon laquelle l’auteur du transfert avait l’intention
de faire une donation — au lieu d’une présomption
de fiducie résultoire s’applique : voir Pecore, par.
27-41. Traditionnellement, la présomption d’avancement s’appliquait aux transferts à l’épouse alors
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grants from wife to husband. Whether the application of the presumption of advancement applies
to unmarried couples may be more controversial:
Oosterhoff, at pp. 681-82. Although the trial judge
in Kerr touched on this issue, neither party relies
on the presumption of advancement and I need say
nothing further about it.

que la présomption de fiducie résultoire s’appliquait
aux transferts à l’époux. Il est fort possible que la
question de savoir si la présomption d’avancement
s’applique aux couples non mariés soit plus controversée : Oosterhoff, p. 681-682. Bien que, dans
Kerr, le juge de première instance ait abordé cette
question, ni l’une ni l’autre des parties n’invoque
la présomption d’avancement et je ne dirai rien de
plus sur cette question.

[21] That brings me to the “common intention”
resulting trust. It figured prominently in the majority judgment in Murdoch v. Murdoch, [1975] 1
S.C.R. 423. Quoting from Lord Diplock’s speech in
Gissing v. Gissing, [1970] 2 All E.R. 780 (H.L.), at
pp. 789 and 793, Martland J. held for the majority
that, absent a financial contribution to the acquisition of the contested property, a resulting trust
could only arise “where the court is satisfied by
the words or conduct of the parties that it was their
common intention that the beneficial interest was
not to belong solely to the spouse in whom the legal
estate was vested but was to be shared between
them in some proportion or other”: Murdoch, at
p. 438.

[21] Cela m’amène à la fiducie résultoire fondée
sur l’« intention commune ». Elle a eu beaucoup
d’importance dans les motifs de la majorité dans
l’arrêt Murdoch c. Murdoch, [1975] 1 R.C.S. 423.
Citant un extrait des motifs de lord Diplock dans
Gissing c. Gissing, [1970] 2 All E.R. 780 (H.L.), p.
789 et 793, le juge Martland a conclu au nom de la
majorité que, en l’absence d’une contribution financière à l’acquisition du bien contesté, une fiducie
résultoire ne pouvait prendre naissance « que dans
des cas où la cour est convaincue par les paroles ou
la conduite des parties que leur intention commune
était que la propriété véritable n’appartiendrait pas
seulement au conjoint investi de la propriété légale
mais serait partagée entre eux selon telle ou telle
proportion » : Murdoch, p. 438.

[22] This approach was repeated and followed by
a majority of the Court three years later in Rathwell,
at pp. 451-53, although the Court also unanimously
found there had been a direct financial contribution
by the claimant. In Rathwell, there is, as well, some
blurring of the notions of contribution and common
intention; there are references to the fact that a presumption of resulting trust is sometimes explained
by saying that the fact of contribution evidences the
common intention to share ownership: see p. 452,
per Dickson J. (as he then was); p. 474, per Ritchie
J. This blurring is also evident in the reasons of
the Court of Appeal in Kerr, where the court said,
at para. 42, that “[a] resulting trust is an equitable
doctrine that, by operation of law, imposes a trust
on a party who holds legal title to property that was
gratuitously transferred to that party by another
and where there is evidence of a common intention
that the property was to be shared by both parties”
(emphasis added).

[22] Trois ans plus tard, cette approche a été retenue et adoptée par une majorité de la Cour dans
Rathwell, p. 451-453, bien que la Cour ait aussi
conclu à l’unanimité qu’il y avait eu une contribution financière directe de la part de la demanderesse. Dans cet arrêt, les notions de contribution et
d’intention commune sont aussi embrouillées; on
y mentionne le fait qu’une présomption de fiducie
résultoire s’explique parfois par le fait que la contribution prouve l’intention commune de partager
le titre de propriété : voir p. 452, le juge Dickson
(plus tard Juge en chef); p. 474, le juge Ritchie.
Cette confusion ressort aussi des motifs de la Cour
d’appel dans Kerr, où la cour a affirmé au par. 42
qu’[TRADUCTION] « [u]ne fiducie résultoire est une
notion d’equity qui, par effet de la loi, impose une
fiducie à une partie qui détient un titre légal afférent à un bien qui lui a été transféré à titre gratuit
par une autre partie et dans les cas où des éléments
de preuve indiquent l’intention commune qu’avaient
les parties de partager le bien » (je souligne).
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[23] The Court’s development of the common
intention resulting trust ended with Pettkus, in
which Dickson J. (as he then was) noted the “many
difficulties, chronicled in the cases and in the
legal literature” as well as the “artificiality of the
common intention approach” to resulting trusts: at
pp. 842-43. He also clearly rejected the notion that
the requisite common intention could be attributed
to the parties where such an intention was negated
by the evidence: p. 847. The import of Pettkus was
that the law of unjust enrichment, coupled with
the remedial constructive trust, became the more
flexible and appropriate lens through which to
view property and financial disputes in domestic
situations. As Ms. Kerr stated in her factum, the
“approach enunciated in Pettkus v. Becker has
become the dominant legal paradigm for the resolution of property disputes between common law
spouses” (para. 100).

[23] La Cour a cessé d’acquiescer à la notion de
fiducie résultoire fondée sur l’intention commune
dans l’arrêt Pettkus, où le juge Dickson (plus tard
Juge en chef) a souligné les « multiples difficultés,
mentionnées dans la jurisprudence et les commentaires sur le sujet » ainsi que « le caractère artificiel
de la recherche de l’intention commune » dans les
fiducies résultoires : p. 842-843. Le juge Dickson
a aussi clairement rejeté la notion selon laquelle
l’intention commune requise pouvait être attribuée
aux parties lorsqu’une telle intention était réfutée
par la preuve : p. 847. Par suite de l’arrêt Pettkus,
les règles de l’enrichissement injustifié, conjuguées
aux règles de la fiducie constructoire de nature
réparatoire, sont devenues le mécanisme le plus
souple et le plus approprié pour résoudre les litiges
en matière de biens et les différends financiers en
matière familiale. Comme Mme Kerr l’affirme dans
son mémoire, [TRADUCTION] « l’approche énoncée
dans l’arrêt Pettkus c. Becker est devenue le paradigme juridique dominant pour la résolution de
litiges en matière de biens entre conjoints de fait »
(par. 100).

[24] This, in my view, is as it should be, and the
time has come to say that the common intention
resulting trust has no further role to play in the resolution of domestic cases. I say this for four reasons.

[24] Selon moi, il doit en être ainsi et le moment
est venu de dire que la fiducie résultoire à base d’intention commune n’a plus aucun rôle à jouer dans la
résolution des litiges familiaux, et ce, pour quatre
raisons.

[25] First, as the abundant scholarly criticism
demonstrates, the common intention resulting trust
is doctrinally unsound. It is inconsistent with the
underlying principles of resulting trust law. Where
the issue of intention is relevant to the finding of
resulting trust, it is the intention of the grantor or
contributor alone that counts. As Professor Waters
puts it, “In imposing a resulting trust upon the
recipient, Equity is never concerned with [common]
intention” (Waters’, at p. 431). The underlying principles of resulting trust law also make it hard to
accommodate situations in which the contribution made by the claimant was not in the form of
property or closely linked to its acquisition. The
point of the resulting trust is that the claimant is
asking for his or her own property back, or for
the recognition of his or her proportionate interest in the asset which the other has acquired with

[25] Premièrement, comme le démontrent les
abondantes critiques, la fiducie résultoire basée sur
l’intention commune est mal fondée sur le plan théorique. Elle est incompatible avec les principes sousjacents du droit des fiducies résultoires. Dans les
cas où la question de l’intention est pertinente pour
conclure à l’existence d’une fiducie résultoire, seule
l’intention du donateur ou du contributeur compte.
Comme l’a dit le professeur Waters, [TRADUCTION]
« [e]n imposant une fiducie résultoire au bénéficiaire, l’equity ne s’intéresse jamais à l’intention
[commune] » (Waters’, p. 431). Les principes sousjacents du droit des fiducies résultoires s’appliquent
mal également aux situations où la contribution
du demandeur ne s’est pas faite sous la forme d’un
bien ni sous une forme étroitement liée à l’acquisition du bien. Le principe au cœur de la fiducie
résultoire est que le demandeur réclame son propre
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that property. This thinking extends artificially to
claims that are based on contributions that are not
clearly associated with the acquisition of an interest in property; in such cases there is not, in any
meaningful sense, a “resulting” back of the transferred property: Waters’, at p. 432. It follows that
a resulting trust based solely on intention without
a transfer of property is, as Oosterhoff puts it, a
doctrinal impossibility: “. . . a resulting trust can
arise only when one person has transferred assets
to, or purchased assets for, another person and did
not intend to make a gift of the property”: p. 642.
The final doctrinal problem is that the relevant time
for ascertaining intention is the time of acquisition
of the property. As a result, it is hard to see how a
resulting trust can arise from contributions made
over time to the improvement of an existing asset,
or contributions in kind over time for its maintenance. As Oosterhoff succinctly puts it at p. 652,
a resulting trust is inappropriate in these circumstances because its imposition, in effect, forces one
party to give up beneficial ownership which he or
she enjoyed before the improvement or maintenance occurred.

bien, ou la reconnaissance de son intérêt proportionnel dans l’actif acquis par une autre personne
grâce à ce bien. Ce raisonnement s’étend artificiellement aux réclamations fondées sur des contributions qui ne sont pas clairement liées à l’acquisition
d’un droit de propriété; dans de tels cas, il n’y a pas
à toutes fins utiles de [TRADUCTION] « retour » du
bien transféré : Waters’, p. 432. Ainsi, une fiducie
résultoire uniquement fondée sur l’intention, sans
transfert de biens, est, comme l’indique Oosterhoff,
une impossibilité théorique : [TRADUCTION] « . . .
une fiducie résultoire ne peut prendre naissance
que lorsqu’une personne a transféré des biens à
une autre personne, ou acheté des biens pour elle,
sans avoir eu l’intention de lui en faire don » : p.
642. Le dernier problème théorique est qu’il faut
déterminer l’intention au moment de l’acquisition
du bien. Par conséquent, il est difficile de concevoir comment une fiducie résultoire peut découler
de contributions versées au fil du temps dans le but
d’améliorer un bien existant, ou de contributions en
nature pour son entretien. Comme Oosterhoff l’explique brièvement à la p. 652, une fiducie résultoire
est inappropriée dans ces circonstances parce que,
dans les faits, elle oblige une partie à renoncer au
droit de propriété à titre de bénéficiaire dont elle
jouissait avant l’amélioration ou l’entretien du bien.

[26] There are problems beyond these doctrinal
issues. A second difficulty with the common intention resulting trust is that the notion of common
intention may be highly artificial, particularly in
domestic cases. The search for common intention
may easily become “a mere vehicle or formula”
for giving a share of an asset, divorced from any
realistic assessment of the actual intention of the
parties. Dickson J. in Pettkus noted the artificiality and undue malleability of the common intention
approach: at pp. 843-44.

[26] Ces problèmes théoriques ne sont pas les
seuls. La fiducie résultoire fondée sur l’intention
commune pose une deuxième difficulté parce que
la notion d’intention commune peut être extrêmement artificielle, surtout en matière familiale. La
recherche d’une intention commune peut facilement devenir « un simple moyen ou une formule »
pour donner une part dans un actif, sans aucune
évaluation réaliste de l’intention réelle des parties.
Dans Pettkus, le juge Dickson a fait remarquer le
caractère artificiel et la malléabilité indue de la
recherche de l’intention commune : p. 843-844.

[27] Third, the “common intention” resulting
trust in Canada evolved from a misreading of some
imprecise language in early authorities from the
House of Lords. While much has been written on
this topic, it is sufficient for my purposes to note,
as did Dickson J. in Pettkus, at p. 842, that the principles upon which the common intention resulting

[27] Troisièmement, la fiducie résultoire fondée
sur « l’intention commune » au Canada tire son
origine d’une interprétation erronée de quelques
formulations imprécises dans l’ancienne jurisprudence de la Chambre des lords. Comme ce sujet
a fait couler beaucoup d’encre, il suffit ici de
noter, comme l’a fait le juge Dickson à la p. 842
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trust jurisprudence developed are found in the
House of Lords decisions in Pettitt v. Pettitt, [1970]
A.C. 777, and Gissing. However, no clear majority
opinion emerged in those cases and four of the five
Law Lords in Gissing spoke of “resulting, implied
or constructive trusts” without distinction. The passages that have been most influential in Canada on
this point, those authored by Lord Diplock, in fact
relate to constructive rather than resulting trusts:
see, e.g., Waters’, at pp. 430-35; Oosterhoff, at pp.
642-43. I find persuasive Professor Waters’ comments, specifically approved by Dickson J. in
Pettkus, that where the search for common intention becomes simply a vehicle for reaching what
the court perceives to be a just result, “[i]t is in
fact a constructive trust approach masquerading as
a resulting trust approach”: D. Waters, Comment
(1975), 53 Can. Bar Rev. 366, at p. 368.

de Pettkus, que les principes qui ont guidé l’évolution de la jurisprudence relative aux fiducies résultoires fondée sur l’intention commune se trouvent
dans les arrêts Pettitt c. Pettitt, [1970] A.C. 777,
et Gissing de la Chambre des lords. Cependant,
aucune opinion majoritaire claire ne s’est dégagée dans ces arrêts et quatre des cinq lords juges
dans Gissing ont parlé de [TRADUCTION] « fiducie
résultoire, implicite, ou par interprétation » sans
faire de distinction. Les passages ayant eu le plus
de retentissement au Canada sur ce point, sous la
plume de Lord Diplock, se rapportent en fait aux
fiducies constructoires plutôt que résultoires : voir,
par exemple, Waters’, p. 430-435; Oosterhoff, p.
642-643. J’estime convaincants les commentaires
du professeur Waters, expressément acceptés par le
juge Dickson dans Pettkus, selon lesquels lorsque
la recherche de l’intention commune devient simplement un moyen pour atteindre ce que le tribunal considère comme étant un résultat équitable,
[TRADUCTION] « [c]’est en fait la fiducie par interprétation qui se déguise en une fiducie par déduction » : D. Waters, Commentaire (1975), 53 R. du
B. can. 366, p. 368.

[28] Finally, as the development of the law since
Pettkus has shown, the principles of unjust enrichment, coupled with the possible remedy of a constructive trust, provide a much less artificial, more
comprehensive and more principled basis to address
the wide variety of circumstances that lead to
claims arising out of domestic partnerships. There
is no need for any artificial inquiry into common
intent. Claims for compensation as well as for
property interests may be addressed. Contributions
of all kinds and made at all times may be justly
considered. The equities of the particular case are
considered transparently and according to principle, rather than masquerading behind often artificial attempts to find common intent to support what
the court thinks for unstated reasons is a just result.

[28] Enfin, comme le montre l’évolution du droit
depuis l’arrêt Pettkus, les principes de l’enrichissement injustifié, conjugués au recours possible à
la fiducie constructoire, fournissent un fondement
beaucoup moins artificiel, plus complet et plus
rationnel pour traiter de la grande variété des circonstances donnant lieu à des réclamations découlant d’unions conjugales. Il n’est nul besoin de
mener une enquête artificielle sur l’intention commune. Les demandes d’indemnisation et les revendications de droits de propriété peuvent être examinées. Les contributions de toute sorte, versées
à tout moment, peuvent être équitablement prises
en considération. Le tribunal peut analyser l’équilibre particulier de l’affaire dans la transparence et
conformément aux principes applicables, au lieu de
tenter souvent artificiellement de trouver une intention commune qui appuie ce qu’il considère, pour
des raisons inexprimées, être un résultat équitable.

[29] I would hold that the resulting trust arising
solely from the common intention of the parties, as
described by the Court in Murdoch and Rathwell,

[29] Je suis d’avis que la fiducie résultoire créée
du seul fait de l’intention commune des parties, telle
que décrite par la Cour dans Murdoch et Rathwell,
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no longer has a useful role to play in resolving
property and financial disputes in domestic cases.
I emphasize that I am speaking here only of the
common intention resulting trust. I am not addressing other aspects of the law relating to resulting
trusts, nor am I suggesting that a resulting trust that
would otherwise validly arise is defeated by the
existence in fact of common intention.

n’a plus de rôle utile à jouer dans la résolution des
litiges relatifs aux droits de propriété et aux finances en matière familiale. Je tiens à préciser que je
renvoie uniquement à la fiducie résultoire fondée
sur l’intention commune. Je ne traite pas des autres
aspects du droit applicable aux fiducies résultoires,
et je ne suggère pas non plus qu’une fiducie résultoire par ailleurs validement créée est anéantie en
raison de l’existence d’une intention commune.

III. Unjust Enrichment

III. Enrichissement injustifié

A. Introduction

A. Introduction

[30] The law of unjust enrichment has been the
primary vehicle to address claims of inequitable
distribution of assets on the breakdown of a domestic relationship. In a series of decisions, the Court
has developed a sturdy framework within which to
address these claims. However, a number of doctrinal and practical issues require further attention.
I will first briefly set out the existing framework,
then articulate the issues that in my view require
further attention, and finally propose the ways in
which they should be addressed.

[30] Les règles relatives à l’enrichissement injustifié ont été le principal moyen utilisé pour régler
les réclamations pour partage inéquitable des biens
après la rupture d’une relation conjugale. Dans
une série de décisions, la Cour a élaboré un cadre
solide pour traiter de ces réclamations. Cependant,
un certain nombre de questions théoriques et pratiques demandent un examen plus approfondi. Je
vais d’abord énoncer brièvement le cadre juridique
existant, puis j’exposerai les questions qui, à mon
avis, méritent d’être examinées plus attentivement,
et, enfin, je proposerai des façons de les aborder.

B. The Legal Framework for Unjust Enrichment
Claims

B. Le cadre juridique de l’action pour enrichissement injustifié

[31] At the heart of the doctrine of unjust enrichment lies the notion of restoring a benefit which
justice does not permit one to retain: Peel (Regional
Municipality) v. Canada, [1992] 3 S.C.R. 762, at p.
788. For recovery, something must have been given
by the plaintiff and received and retained by the
defendant without juristic reason. A series of categories developed in which retention of a conferred
benefit was considered unjust. These included, for
example: benefits conferred under mistakes of fact
or law; under compulsion; out of necessity; as a
result of ineffective transactions; or at the defendant’s request: see Peel, at p. 789; see, generally,
G. H. L. Fridman, Restitution (2nd ed. 1992), c.
3-5, 7, 8 and 10; and Lord Goff of Chieveley and
G. Jones, The Law of Restitution (7th ed. 2007), c.
4-11, 17 and 19-26.

[31] Au cœur de la doctrine de l’enrichissement
injustifié se trouve la notion de la restitution d’un
avantage que la justice ne permet pas à une personne de conserver : Peel (Municipalité régionale) c. Canada, [1992] 3 R.C.S. 762, p. 788. Pour
qu’il y ait recouvrement, il faut que le demandeur
ait donné une chose et que la chose donnée ait été
reçue et retenue par le défendeur sans motif juridique. Une série de catégories, où la conservation
de l’avantage conféré a été jugée inéquitable, a été
élaborée. Ces catégories incluaient notamment les
avantages conférés par suite d’une erreur de fait ou
de droit, sous la contrainte, par nécessité, par suite
d’une opération non consommée ou à la demande
du défendeur : voir Peel, p. 789; voir, en général,
G. H. L. Fridman, Restitution (2e éd. 1992), ch. 3-5,
7, 8 et 10; et Lord Goff of Chieveley et G. Jones,
The Law of Restitution (7e éd. 2007), ch. 4-11, 17
et 19-26.
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[32] Canadian law, however, does not limit unjust
enrichment claims to these categories. It permits
recovery whenever the plaintiff can establish three
elements: an enrichment of or benefit to the defendant, a corresponding deprivation of the plaintiff,
and the absence of a juristic reason for the enrichment: Pettkus; Peel, at p. 784. By retaining the
existing categories, while recognizing other claims
that fall within the principles underlying unjust
enrichment, the law is able “to develop in a flexible
way as required to meet changing perceptions of
justice”: Peel, at p. 788.

[32] Toutefois, en droit canadien, les demandes fondées sur l’enrichissement injustifié ne se
limitent pas à ces catégories. Le recouvrement
est permis quand le demandeur peut prouver trois
éléments : un enrichissement ou un avantage pour
le défendeur, l’appauvrissement correspondant du
demandeur et l’absence de tout motif juridique à
l’enrichissement : Pettkus; Peel, p. 784. En conservant les catégories existantes, tout en reconnaissant
que les principes qui sous-tendent l’enrichissement
injustifié s’appliquent à d’autres réclamations, le
droit peut « évoluer avec la souplesse qui s’impose
pour tenir compte des perceptions changeantes de
la justice » : Peel, p. 788.

[33] The application of unjust enrichment principles to claims by domestic partners was resisted
until the Court’s 1980 decision in Pettkus. In
applying unjust enrichment principles to domestic claims, however, the Court has been clear that
there is and should be no separate line of authority for “family” cases developed within the law of
unjust enrichment. Rather, concern for clarity and
doctrinal integrity mandate that “the basic principles governing the rights and remedies for unjust
enrichment remain the same for all cases” (Peter v.
Beblow, [1993] 1 S.C.R. 980, at p. 997).

[33] L’application des principes de l’enrichissement injustifié aux réclamations présentées par des
conjoints de fait s’est heurtée à une certaine résistance jusqu’à ce que la Cour rende sa décision dans
Pettkus en 1980. En appliquant ces principes aux
réclamations présentées par des conjoints de fait,
la Cour a pris soin de préciser cependant qu’il n’y
a pas et qu’il n’y avait pas lieu d’élaborer une jurisprudence distincte dans les affaires « familiales »
dans le cadre des règles relatives à l’enrichissement
injustifié. Au contraire, le souci de clarté et d’uniformité de la doctrine dans ce domaine veut que
« les principes fondamentaux régissant les droits et
les réparations demeurent les mêmes dans tous les
cas » (Peter c. Beblow, [1993] 1 R.C.S. 980, p. 997).

[34] Although the legal principles remain constant across subject areas, they must be applied
in the particular factual and social context out of
which the claim arises. The Court in Peter was
unanimously of the view that the courts “should
exercise flexibility and common sense when applying equitable principles to family law issues with
due sensitivity to the special circumstances that
can arise in such cases” (p. 997, per McLachlin J.
(as she then was); see also p. 1023, per Cory J.).
Thus, while the underlying legal principles of the
law of unjust enrichment are the same for all cases,
the courts must apply those common principles in
ways that respond to the particular context in which
they are to operate.

[34] Bien que les principes juridiques demeurent
constants dans tous les domaines, il faut les appliquer en fonction du contexte factuel et social particulier dans lequel les réclamations sont présentées.
Dans Peter, la Cour a conclu à l’unanimité que les
tribunaux « doivent faire preuve de souplesse et de
bon sens lorsqu’ils appliquent les principes d’equity
à des questions relevant du droit de la famille, tout
en tenant bien compte des circonstances particulières de chaque cas » (p. 997, la juge McLachlin
(maintenant Juge en chef); voir aussi p. 1023, le
juge Cory). Ainsi, bien que les principes juridiques
qui sous-tendent les règles relatives à l’enrichissement injustifié soient les mêmes dans tous les
cas, les tribunaux doivent appliquer ces principes
communs en fonction du contexte particulier dans
lequel ils doivent s’appliquer.
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[35] It will be helpful to review, briefly, the current state of the law with respect to each of the elements of an unjust enrichment claim and note the
particular issues in relation to each that arise in
claims by domestic partners.

[35] Il est utile de rappeler, brièvement, l’état
actuel du droit relativement à chacun des éléments
d’une demande fondée sur l’enrichissement injustifié et de signaler les questions particulières que
soulèvent les réclamations des conjoints de fait.

C. The Elements of an Unjust Enrichment Claim

C. Les éléments d’une demande fondée sur l’enrichissement injustifié

(1) Enrichment and Corresponding Deprivation

(1) Enrichissement et appauvrissement correspondant

[36] The first and second steps in the unjust
enrichment analysis concern first, whether the
defendant has been enriched by the plaintiff and
second, whether the plaintiff has suffered a corresponding deprivation.

[36] Les première et deuxième étapes de l’analyse de l’enrichissement injustifié portent premièrement sur la question de savoir si le défendeur s’est
enrichi grâce au demandeur et, deuxièmement,
sur la question de savoir si le demandeur a subi un
appauvrissement correspondant.

[37] The Court has taken a straightforward economic approach to the first two elements — enrichment and corresponding deprivation. Accordingly,
other considerations, such as moral and policy
questions, are appropriately dealt with at the juristic reason stage of the analysis: see Peter, at p.
990, referring to Pettkus, Sorochan v. Sorochan,
[1986] 2 S.C.R. 38, and Peel, affirmed in Garland
v. Consumers’ Gas Co., 2004 SCC 25, [2004] 1
S.C.R. 629, at para. 31.

[37] La Cour a appliqué une analyse économique simple aux deux premiers éléments — enrichissement et appauvrissement correspondant.
Par conséquent, d’autres considérations, comme
les questions de morale et d’intérêt public, doivent
plutôt être examinées à l’étape de l’analyse du motif
juridique : voir Peter, p. 990, renvoyant à Pettkus;
Sorochan c. Sorochan, [1986] 2 R.C.S. 38; et Peel,
confirmé dans Garland c. Consumers’ Gas Co.,
2004 CSC 25, [2004] 1 R.C.S. 629, par. 31.

[38] For the first requirement — enrichment —
the plaintiff must show that he or she gave something to the defendant which the defendant received
and retained. The benefit need not be retained permanently, but there must be a benefit which has
enriched the defendant and which can be restored
to the plaintiff in specie or by money. Moreover, the
benefit must be tangible. It may be positive or negative, the latter in the sense that the benefit conferred
on the defendant spares him or her an expense he or
she would have had to undertake (Peel, at pp. 788
and 790; Garland, at paras. 31 and 37).

[38] Pour ce qui est du premier élément — l’enrichissement —, le demandeur doit prouver qu’il a
donné quelque chose au défendeur et que ce dernier
a reçu et retenu la chose donnée. Il n’est pas nécessaire que l’avantage soit conservé de façon permanente, mais il doit y avoir un avantage qui a enrichi
le défendeur et qui peut être restitué en nature ou
en argent au demandeur. De plus, l’avantage doit
être tangible. Il peut être positif ou négatif, « négatif » en ce sens qu’il épargne au défendeur une
dépense à laquelle il aurait été tenu (Peel, p. 788 et
790; Garland, par. 31 et 37).

[39] Turning to the second element — a corresponding deprivation — the plaintiff’s loss is material only if the defendant has gained a benefit or
been enriched (Peel, at pp. 789-90). That is why
the second requirement obligates the plaintiff to

[39] Pour ce qui est du deuxième élément — l’appauvrissement correspondant —, la perte subie par
le demandeur n’est pertinente que si le défendeur
a reçu un avantage ou qu’il a été enrichi (Peel, p.
789-790). C’est la raison pour laquelle le deuxième
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élément oblige le demandeur à prouver non seulement que le défendeur s’est enrichi, mais aussi qu’il
a subi un appauvrissement qui correspond à cet
enrichissement (Pettkus, p. 852; Rathwell, p. 455).
(2) Absence de motif juridique

[40] The third element of an unjust enrichment
claim is that the benefit and corresponding detriment must have occurred without a juristic reason.
To put it simply, this means that there is no reason
in law or justice for the defendant’s retention of the
benefit conferred by the plaintiff, making its retention “unjust” in the circumstances of the case: see
Pettkus, at p. 848; Rathwell, at p. 456; Sorochan,
at p. 44; Peter, at p. 987; Peel, at pp. 784 and 788;
Garland, at para. 30.

[40] Le troisième élément d’une action pour
enrichissement injustifié est qu’il doit y avoir eu
un avantage et un appauvrissement correspondant
sans motif juridique. En somme, ni le droit ni les
exigences de la justice ne permettent au défendeur
de conserver l’avantage conféré par le demandeur,
rendant la conservation de l’avantage « injuste »
dans les circonstances de l’affaire : voir Pettkus,
p. 848; Rathwell, p. 456; Sorochan, p. 44; Peter, p.
987; Peel, p. 784 et 788; Garland, par. 30.

[41] Juristic reasons to deny recovery may be the
intention to make a gift (referred to as a “donative
intent”), a contract, or a disposition of law (Peter,
at pp. 990-91; Garland, at para. 44; Rathwell, at
p. 455). The latter category generally includes circumstances where the enrichment of the defendant at the plaintiff’s expense is required by law,
such as where a valid statute denies recovery
(P. D. Maddaugh and J. D. McCamus, The Law of
Restitution (1990), at p. 46; Reference re Goods
and Services Tax, [1992] 2 S.C.R. 445; Mack v.
Canada (Attorney General) (2002), 60 O.R. (3d)
737 (C.A.)). However, just as the Court has resisted
a purely categorical approach to unjust enrichment
claims, it has also refused to limit juristic reasons
to a closed list. This third stage of the unjust enrichment analysis provides for due consideration of the
autonomy of the parties, including factors such as
“the legitimate expectation of the parties, the right
of parties to order their affairs by contract” (Peel,
at p. 803).

[41] L’intention de faire un don (appelée « intention libérale »), le contrat ou la disposition légale
peuvent constituer des motifs juridiques de refuser
le recouvrement (Peter, p. 990-991; Garland, par.
44; Rathwell, p. 455). Cette dernière catégorie comprend habituellement les cas où la loi prescrit l’enrichissement du défendeur au détriment du demandeur, comme lorsqu’une loi valide empêche le
recouvrement (P. D. Maddaugh et J. D. McCamus,
The Law of Restitution (1990), p. 46; Renvoi relatif à la taxe sur les produits et services, [1992] 2
R.C.S. 445; Mack c. Canada (Procureur géneral)
(2002), 60 O.R. (3d) 756 (C.A.)). Cependant, tout
comme la Cour n’a pas retenu une approche purement fondée sur des catégories de réclamations
pour enrichissement injustifié, elle a aussi refusé de
limiter les motifs juridiques à une liste restrictive.
Cette troisième étape de l’analyse de l’enrichissement injustifié permet de prendre dûment en considération l’autonomie des parties, y compris des facteurs comme « l’expectative légitime des parties,
leur droit de régler contractuellement leurs affaires
et le droit des législateurs [. . .] d’agir selon leur bon
jugement, sans avoir à craindre de se voir imposer
ultérieurement des obligations imprévues » (Peel,
p. 803).

[42] A critical early question in domestic claims
was whether the provision of domestic services
could support a claim for unjust enrichment. After

[42] Dans les réclamations contre le conjoint, une
question cruciale consistait au début à savoir si la
prestation de services domestiques pouvait appuyer
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some doubts, the matter was conclusively resolved
in Peter, where the Court held that they could. A
spouse or domestic partner generally has no duty, at
common law, equity, or by statute, to perform work
or services for the other. It follows, on a straightforward economic approach, that there is no reason
to distinguish domestic services from other contributions (Peter, at pp. 991 and 993; Sorochan, at p.
46). They constitute an enrichment because such
services are of great value to the family and to the
other spouse; any other conclusion devalues contributions, mostly by women, to the family economy
(Peter, at p. 993). The unpaid provision of services
(including domestic services) or labour may also
constitute a deprivation because the full-time devotion of one’s labour and earnings without compensation may readily be viewed as such. The Court
rejected the view that such services could not found
an unjust enrichment claim because they are performed out of “natural love and affection” (Peter,
at pp. 989-95, per McLachlin J., and pp. 1012-16,
per Cory J.).

une action pour enrichissement injustifié. Après
certaines hésitations, ce point a été définitivement
réglé dans l’arrêt Peter, où la Cour a conclu que
cela était possible. Généralement, un conjoint de
fait n’est pas tenu en common law, en equity ou par
la loi de travailler pour son conjoint ou de lui fournir des services. Par conséquent, selon une analyse
économique simple, il n’y a aucune raison de distinguer les services domestiques des autres contributions (Peter, p. 991 et 993; Sorochan, p. 46). Ils
constituent un enrichissement parce que de tels services sont fort utiles pour la famille et pour l’autre
conjoint; toute autre conclusion dévalue les contributions apportées, principalement par les femmes,
aux finances de la famille (Peter, p. 993). La prestation non rémunérée de services (y compris de
services domestiques) ou le travail non rémunéré
peuvent aussi constituer un appauvrissement parce
qu’il n’y a aucune difficulté à considérer comme un
appauvrissement la contribution à plein temps et
sans compensation de son travail et de ses revenus.
La Cour a rejeté l’argument selon lequel ces services ne peuvent fonder une action pour enrichissement injustifié parce qu’ils sont offerts par « amour
et affection naturels » : (Peter, p. 989-995, la juge
McLachlin, et p. 1012-1016, le juge Cory).

[43] In Garland, the Court set out a two-step
analysis for the absence of juristic reason. It is
important to remember that what prompted this
development was to ensure that the juristic reason
analysis was not “purely subjective”, thereby building into the unjust enrichment analysis an unacceptable “immeasurable judicial discretion” that
would permit “case by case ‘palm tree’ justice”:
Garland, at para. 40. The first step of the juristic
reason analysis applies the established categories
of juristic reasons; in their absence, the second step
permits consideration of the reasonable expectations of the parties and public policy considerations
to assess whether recovery should be denied:

[43] Dans Garland, la Cour a élaboré une analyse en deux étapes de l’absence du motif juridique. Il est important de se rappeler que cela visait à
éviter que l’analyse du motif juridique soit « purement subjecti[ve] », ajoutant à l’analyse de l’enrichissement injustifié un « pouvoir discrétionnaire
incommensurable » inacceptable qui allait permettre le « cas par cas » : Garland, par. 40. La première étape de l’analyse du motif juridique consiste
à appliquer les catégories établies de motifs juridiques; en l’absence de motif juridique dans une catégorie, la deuxième étape permet de tenir compte
des attentes raisonnables des parties et des considérations d’intérêt public afin de déterminer si le
recouvrement devrait être refusé :

First, the plaintiff must show that no juristic reason from
an established category exists to deny recovery. . . . The
established categories that can constitute juristic reasons include a contract (Pettkus, supra), a disposition
of law (Pettkus, supra), a donative intent (Peter, supra),
and other valid common law, equitable or statutory

Le demandeur doit d’abord démontrer qu’aucun motif
juridique appartenant à une catégorie établie ne justifie
de refuser le recouvrement. [. . .] Parmi les catégories
établies susceptibles de constituer un motif juridique,
il y a le contrat (Pettkus, précité), la disposition légale
(Pettkus, précité), l’intention libérale (Peter, précité) et
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obligations (Peter, supra). If there is no juristic reason
from an established category, then the plaintiff has
made out a prima facie case under the juristic reason
component of the analysis.

les autres obligations valides imposées par la common
law, l’equity ou la loi (Peter, précité). S’il n’existe aucun
motif juridique appartenant à une catégorie établie, le
demandeur a alors établi une preuve prima facie en ce
qui concerne le volet « motif juridique » de l’analyse.

The prima facie case is rebuttable, however, where
the defendant can show that there is another reason to
deny recovery. As a result, there is a de facto burden of
proof placed on the defendant to show the reason why
the enrichment should be retained. This stage of the
analysis thus provides for a category of residual defence
in which courts can look to all of the circumstances of
the transaction in order to determine whether there is
another reason to deny recovery.

La preuve prima facie est cependant réfutable si le
défendeur parvient à démontrer qu’il existe un autre
motif de refuser le recouvrement. En conséquence, le
défendeur a l’obligation de facto de démontrer pourquoi
il devrait conserver ce dont il s’est enrichi. À cette étape
de l’analyse, le défendeur peut donc recourir à une catégorie de moyens de défense résiduels qui permettent
aux tribunaux d’examiner toutes les circonstances de
l’opération afin de déterminer s’il existe un autre motif
de refuser le recouvrement.

As part of the defendant’s attempt to rebut, courts
should have regard to two factors: the reasonable expectations of the parties, and public policy considerations.
[paras. 44-46]

Lorsque le défendeur tente de réfuter la preuve en
question, les tribunaux doivent tenir compte de deux
facteurs : les attentes raisonnables des parties et les
considérations d’intérêt public. [par. 44-46]

[44] Thus, at the juristic reason stage of the
analysis, if the case falls outside the existing categories, the court may take into account the legitimate expectations of the parties (Pettkus, at p.
849) and moral and policy-based arguments about
whether particular enrichments are unjust (Peter, at
p. 990). For example, in Peter, it was at this stage
that the Court considered and rejected the argument that the provision of domestic and childcare
services should not give rise to equitable claims
against the other spouse in a marital or quasimarital relationship (pp. 993-95). Overall, the test
for juristic reason is flexible, and the relevant factors to consider will depend on the situation before
the court (Peter, at p. 990).

[44] Ainsi, à l’étape de l’analyse qui porte sur le
motif juridique, si aucune catégorie établie ne s’applique, la cour peut prendre en considération les
attentes légitimes des parties (Pettkus, p. 849) ainsi
que les arguments de morale et d’intérêt public sur
la question de savoir si l’enrichissement est injustifié (Peter, p. 990). Par exemple, dans Peter, c’est à
cette étape que la Cour a examiné et rejeté l’argument selon lequel la prestation de services domestiques et de soins des enfants ne devrait pas, dans
une relation matrimoniale ou quasi matrimoniale,
donner lieu à une réclamation en equity contre
l’autre conjoint (p. 993-995). Dans l’ensemble, le
critère du motif juridique est souple et les facteurs à
considérer varieront en fonction de la situation dont
la cour est saisie (Peter, p. 990).

[45] Policy arguments concerning individual
autonomy may arise under the second branch of the
juristic reason analysis. In the context of claims for
unjust enrichment, this has led to questions regarding how (and when) factors relating to the manner
in which the parties organized their relationship
should be taken into account. It has been argued,
for example, that the legislative decision to exclude
unmarried couples from property division legislation indicates the court should not use the equitable doctrine of unjust enrichment to address their
property and asset disputes. However, the court in

[45] Les arguments d’intérêt public touchant
l’autonomie personnelle peuvent être soulevés
à la deuxième étape de l’analyse du motif juridique. Dans le contexte des actions pour enrichissement injustifié, cela a mené à rechercher comment
(et quand) les facteurs relatifs à la façon dont les
parties structurent leur union devraient être pris
en considération. On a soutenu, par exemple, que
la décision du législateur d’exclure les couples non
mariés de la protection des lois relatives au partage des biens indique que la cour ne devrait pas
appliquer la théorie de l’enrichissement injustifié
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Peter rejected this argument, noting that it misapprehended the role of equity. As McLachlin J. put
it at p. 994, “It is precisely where an injustice arises
without a legal remedy that equity finds a role.”
(See also Nova Scotia (Attorney General) v. Walsh,
2002 SCC 83, [2002] 4 S.C.R. 325, at para. 61.)

(3) Remedy
[46] Remedies for unjust enrichment are restitutionary in nature; that is, the object of the remedy
is to require the defendant to repay or reverse the
unjustified enrichment. A successful claim for
unjust enrichment may attract either a “personal
restitutionary award” or a “restitutionary proprietary award”. In other words, the plaintiff may be
entitled to a monetary or a proprietary remedy (Lac
Minerals Ltd. v. International Corona Resources
Ltd., [1989] 2 S.C.R. 574, at p. 669, per La Forest J.).
(a) Monetary Award

Cromwell J.

[2011] 1 S.C.R.

reconnue en equity pour régler les différends en
matière de biens et d’actifs. Toutefois, dans Peter,
la Cour a rejeté cet argument, soulignant qu’on se
méprenait sur le rôle de l’equity. Comme l’a dit la
juge McLachlin à la p. 994, « [c]’est précisément
dans les cas où une injustice ne peut pas être réparée en vertu de la loi que l’equity joue un rôle. »
(Voir également Nouvelle-Écosse (Procureur général) c. Walsh, 2002 CSC 83, [2002] 4 R.C.S. 325,
par. 61.)
(3) Réparation
[46] Les moyens utilisés pour corriger l’enrichissement injustifié sont de nature réparatoire, en ce
que la réparation oblige le défendeur à rembourser
ou à annuler l’enrichissement injustifié. Lorsqu’une
action pour enrichissement injustifié est accueillie,
il y a soit « indemnisation », soit « restitution du
bien ». En d’autres termes, le demandeur a droit
à une réparation pécuniaire ou fondée sur le droit
de propriété (Lac Minerals Ltd. c. International
Corona Resources Ltd., [1989] 2 R.C.S. 574, p. 669,
le juge La Forest).
a) Une réparation pécuniaire

[47] The first remedy to consider is always a
monetary award (Peter, at pp. 987 and 999). In most
cases, it will be sufficient to remedy the unjust
enrichment. However, calculation of such an award
is far from straightforward. Two issues have given
rise to disagreement and difficulty in domestic
unjust enrichment claims.

[47] Il faut toujours considérer la réparation pécuniaire en premier (Peter, p. 987 et 999). Dans la plupart des cas, elle suffira à corriger l’enrichissement
injustifié. Toutefois, le calcul d’une telle réparation
est loin d’être simple. Deux questions ont suscité
des désaccords et des difficultés dans le cas des
conjoints de fait.

[48] First, the fact that many domestic claims
of unjust enrichment arise out of relationships in
which there has been a mutual conferral of benefits gives rise to difficulties in determining what
will constitute adequate compensation. While the
value of domestic services is not questioned (Peter;
Sorochan), it is unjust to pay attention only to the
contributions of one party in assessing an appropriate remedy. This is not only an important issue of
principle; in practice, it is enormously difficult for
the parties and the court to “create, retroactively, a
notional ledger to record and value every service
rendered by each party to the other” (R. E. Scane,

[48] D’abord, comme bon nombre d’actions pour
enrichissement injustifié découlent de relations où
les conjoints ont mutuellement tiré des avantages,
il est difficile de déterminer ce qui constitue une
réparation adéquate. Bien que la valeur des services
domestiques ne soit pas remise en question (Peter;
Sorochan), il est injuste de tenir compte des contributions d’une seule partie au moment de déterminer la réparation appropriée. Ce n’est pas seulement
une importante question de principe; en pratique, il
est extrêmement difficile pour les parties et le tribunal de [TRADUCTION] « créer, rétroactivement,
un registre symbolique où inscrire chaque service
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“Relationships ‘Tantamount to Spousal’, Unjust
Enrichment, and Constructive Trusts” (1991), 70
Can. Bar Rev. 260, at p. 281). This gives rise to the
practical problem that one scholar has aptly referred
to as “duelling quantum meruits” (J. D. McCamus,
“Restitution on Dissolution of Marital and Other
Intimate Relationships: Constructive Trust or
Quantum Meruit?”, in J. W. Neyers, M. McInnes
and S. G. A. Pitel, eds., Understanding Unjust
Enrichment (2004), 359, at p. 376). McLachlin J.
also alluded to this practical problem in Peter, at
p. 999.

rendu par chacune des parties et en déterminer la
valeur » (R. E. Scane, « Relationships ‘Tantamount
to Spousal’, Unjust Enrichment, and Constructive
Trusts » (1991), 70 R. du B. can. 260, p. 281). Un
auteur a judicieusement qualifié ce problème pratique de [TRADUCTION] « duel de quantum meruit »
(J. D. McCamus, « Restitution on Dissolution
of Marital and Other Intimate Relationships :
Constructive Trust or Quantum Meruit? » dans
J. W. Neyers, M. McInnes et S. G. A. Pitel, dir.,
Understanding Unjust Enrichment (2004), 359, p.
376). La juge McLachlin a également mentionné ce
problème pratique dans Peter, p. 999.

[49] A second difficulty arises from the fact that
some courts and commentators have read Peter as
holding that when a monetary award is appropriate, it must invariably be calculated on the basis of
the monetary value of the unpaid services. This is
often referred to as the quantum meruit, or “value
received” or “fee-for-services” approach. This was
followed in Bell v. Bailey (2001), 203 D.L.R. (4th)
589 (Ont. C.A.). Other appellate courts have held
that monetary relief may be assessed more flexibly — in effect, on a value survived basis — by
reference, for example, to the overall increase in
the couple’s wealth during the relationship: Wilson
v. Fotsch, 2010 BCCA 226, 319 D.L.R. (4th) 26, at
para. 50; Pickelein v. Gillmore (1997), 30 B.C.L.R.
(3d) 44 (C.A.); Harrison v. Kalinocha (1994), 90
B.C.L.R. (2d) 273 (C.A.); MacFarlane v. Smith,
2003 NBCA 6, 256 N.B.R. (2d) 108, at paras.
31-34 and 41-43; Shannon v. Gidden, 1999 BCCA
539, 71 B.C.L.R. (3d) 40, at para. 37. With respect
to inconsistencies in how in personam relief for
unjust enrichment may be quantified, see also
Matrimonial Property Law in Canada (looseleaf), vol. 1, by J. G. McLeod and A. A. Mamo,
eds., at pp. 40.78-40.79.

[49] Une deuxième difficulté tient au fait que,
selon certains tribunaux et certains auteurs, l’arrêt
Peter pose qu’une réparation pécuniaire appropriée
doit invariablement être calculée en fonction de la
valeur monétaire des services non rémunérés. On
parle souvent, dans ce cas, de quantum meruit,
de « valeur reçue » ou de « rémunération des services ». Ce raisonnement a été suivi dans Bell c.
Bailey (2001), 203 D.L.R. (4th) 589 (C.A. Ont.).
D’autres cours d’appel ont conclu que la réparation
pécuniaire pouvait être évaluée de manière plus
souple — selon la méthode fondée sur la valeur
accumulée — en fonction, par exemple, de l’augmentation globale de la richesse du couple pendant l’union : Wilson c. Fotsch, 2010 BCCA 226,
319 D.L.R. (4th) 26, par. 50; Pickelein c. Gillmore
(1997), 30 B.C.L.R. (3d) 44 (C.A.); Harrison c.
Kalinocha (1994), 90 B.C.L.R. (2d) 273 (C.A.);
MacFarlane c. Smith, 2003 NBCA 6, 256 R.N.-B.
(2e) 108, par. 31-34 et 41-43; Shannon c. Gidden,
1999 BCCA 539, 71 B.C.L.R. (3d) 40, par. 37.
Quant aux incohérences relevées dans la façon de
calculer une réparation personnelle pour enrichissement injustifié, voir aussi Matrimonial Property
Law in Canada (feuilles mobiles), vol. 1, J. G.
McLeod et A. A. Mamo, dir., p. 40.78-40.79.

(b) Proprietary Award
[50] The Court has recognized that, in some
cases, when a monetary award is inappropriate or
insufficient, a proprietary remedy may be required.
Pettkus is responsible for an important remedial

b) Réparation fondée sur le droit de propriété
[50] La Cour a reconnu que, dans certains cas,
si une réparation pécuniaire est inappropriée ou
insuffisante, il peut être nécessaire d’accorder une
réparation fondée sur le droit de propriété. C’est
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feature of the Canadian law of unjust enrichment:
the development of the remedial constructive trust.
Imposed without reference to intention to create a
trust, the constructive trust is a broad and flexible
equitable tool used to determine beneficial entitlement to property (Pettkus, at pp. 843-44 and 84748). Where the plaintiff can demonstrate a link or
causal connection between his or her contributions
and the acquisition, preservation, maintenance or
improvement of the disputed property, a share of
the property proportionate to the unjust enrichment
can be impressed with a constructive trust in his or
her favour (Pettkus, at pp. 852-53; Sorochan, at p.
50). Pettkus made clear that these principles apply
equally to unmarried cohabitants, since “[t]he equitable principle on which the remedy of constructive trust rests is broad and general; its purpose is
to prevent unjust enrichment in whatever circumstances it occurs” (pp. 850-51).

dans l’arrêt Pettkus qu’on a d’abord reconnu un
remède important en enrichissement injustifié au
Canada : la fiducie constructoire de nature réparatoire. Imposée sans qu’il y ait une intention de créer
une fiducie, la fiducie constructoire est un outil
général, souple et juste qui permet de déterminer
le droit de propriété véritable (Pettkus, p. 843-844
et 847-848). Si le demandeur peut établir un lien ou
un rapport de causalité entre ses contributions et
l’acquisition, la conservation, l’entretien ou l’amélioration du bien en cause, une part proportionnelle à l’enrichissement injustifié peut faire l’objet
d’une fiducie constructoire en sa faveur (Pettkus, p.
852-853; Sorochan, p. 50). Il ressort clairement de
l’arrêt Pettkus que ces principes s’appliquent également aux conjoints non mariés, puisque « [l]e principe d’equity sur lequel repose le recours à la fiducie par interprétation [ou fiducie constructoire] est
large et général; son but est d’empêcher l’enrichissement sans cause dans toutes les circonstances où
il se présente » (p. 850-851).

[51] As to the nature of the link required between
the contribution and the property, the Court has
consistently held that the plaintiff must demonstrate a “sufficiently substantial and direct” link,
a “causal connection” or a “nexus” between the
plaintiff’s contributions and the property which is
the subject matter of the trust (Peter, at pp. 988, 997
and 999; Pettkus at p. 852; Sorochan, at pp. 47-50;
Rathwell, at p. 454). A minor or indirect contribution will not suffice (Peter, at p. 997). As Dickson
C.J. put it in Sorochan, the primary focus is on
whether the contributions have a “clear proprietary
relationship” (p. 50, citing Professor McLeod’s
annotation of Herman v. Smith (1984), 42 R.F.L.
(2d) 154, at p. 156). Indirect contributions of money
and direct contributions of labour may suffice, provided that a connection is established between the
plaintiff’s deprivation and the acquisition, preservation, maintenance, or improvement of the property (Sorochan, at p. 50; Pettkus, at p. 852).

[51] Quant à la nature du lien exigé entre la
contribution et le bien, la Cour a toujours jugé que
le demandeur devait démontrer un lien « suffisamment important et direct », un « lien causal » ou
un « lien » entre les contributions du demandeur
et le bien visé par la fiducie (Peter, p. 988, 997 et
999; Pettkus, p. 852; Sorochan, p. 47-50; Rathwell,
p. 454). Une contribution mineure ou indirecte ne
suffit pas (Peter, p. 997). Comme l’a dit le juge
en chef Dickson dans Sorochan, la question fondamentale est de savoir si les contributions « se
rapportent clairement aux biens » (p. 50, citant les
notes du professeur McLeod relatives à Herman c.
Smith (1984), 42 R.F.L. (2d) 154, p. 156). La contribution indirecte d’argent et la contribution directe
de labeur peuvent être suffisantes, pourvu qu’un
lien soit établi entre l’appauvrissement du demandeur et l’acquisition, la conservation, l’entretien ou
l’amélioration du bien (Sorochan, p. 50; Pettkus,
p. 852).

[52] The plaintiff must also establish that a monetary award would be insufficient in the circumstances (Peter, at p. 999). In this regard, the court
may take into account the probability of recovery,
as well as whether there is a reason to grant the

[52] Le demandeur doit aussi prouver qu’une
réparation pécuniaire serait insuffisante dans les
circonstances (Peter, p. 999). À cet égard, le tribunal peut tenir compte de la probabilité de recouvrement ainsi que de la question de savoir s’il existe
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plaintiff the additional rights that flow from recognition of property rights (Lac Minerals, at p. 678,
per La Forest J.).

une raison d’accorder au demandeur des droits supplémentaires découlant de la reconnaissance d’un
droit de propriété (Lac Minerals, p. 678, le juge
La Forest).

[53] The extent of the constructive trust interest should be proportionate to the claimant’s contributions. Where the contributions are unequal,
the shares will be unequal (Pettkus, at pp. 85253; Rathwell, at p. 448; Peter, at pp. 998-99). As
Dickson J. put it in Rathwell, “The court will assess
the contributions made by each spouse and make
a fair, equitable distribution having regard to the
respective contributions” (p. 454).

[53] La part de propriété devrait être proportionnelle aux contributions du demandeur. Si les
contributions sont inégales, les parts seront inégales (Pettkus, p. 852-853; Rathwell, p. 448; Peter, p.
998-999). Comme l’a expliqué le juge Dickson dans
Rathwell, « [l]e tribunal évaluera les contributions
de chaque conjoint et fera un partage juste et équitable selon leur contribution respective » (p. 454).

D. Areas Needing Clarification

D. Sujets nécessitant des précisions

[54] While the law of unjust enrichment sets out
a sturdy legal framework within which to address
claims by domestic partners, three areas continue
to generate controversy and require clarification.
As mentioned earlier, these are as follows: the
approach to the assessment of a monetary award
for a successful unjust enrichment claim, how and
where to address the mutual benefit problem, and
the role of the parties’ reasonable or legitimate
expectations. I will address these in turn.

[54] Bien que les règles relatives à l’enrichissement injustifié constituent un cadre juridique solide
pour régler les réclamations présentées par les
conjoints vivant en union de fait, trois sujets continuent de susciter la controverse et nécessitent des
précisions. Comme je l’ai déjà dit, ce sont le mode
de calcul de la réparation pécuniaire lorsqu’une
action pour enrichissement injustifié est accueillie,
la façon d’examiner le problème des avantages réciproques et le moment pour le faire, ainsi que le rôle
des attentes raisonnables ou légitimes des parties.
Je vais aborder ces trois sujets à tour de rôle.

E. Is a Monetary Award Restricted to Quantum
Meruit?

E. Une réparation pécuniaire est-elle restreinte
au quantum meruit?

(1) Introduction
[55] As noted earlier, remedies for unjust enrichment may either be proprietary (normally a remedial
constructive trust) or personal (normally a money
remedy). Once the choice has been made to award
a monetary rather than a proprietary remedy, the
question of how to quantify that monetary remedy
arises. Some courts have held that monetary relief
must always be calculated based on a value received
or quantum meruit basis (Bell), while others have
held that monetary relief may also be based on a
value survived (i.e. by reference to the value of
property) approach (Wilson; Pickelein; Harrison;
MacFarlane; Shannon). If, as some courts have

(1) Introduction
[55] Comme je l’ai fait remarquer précédemment,
les réparations en cas d’enrichissement injustifié
peuvent être soit fondées sur le droit de propriété
(habituellement un recours à la fiducie constructoire), soit personnelles (habituellement une réparation pécuniaire). Une fois que la décision est prise
d’accorder une réparation pécuniaire plutôt qu’une
réparation fondée sur le droit de propriété, la question de savoir comment quantifier cette réparation
pécuniaire se pose. Selon certains tribunaux, la
réparation pécuniaire doit toujours être calculée en
fonction de la valeur reçue ou du quantum meruit
(Bell), et selon d’autres tribunaux, elle peut aussi
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held, a monetary remedy must invariably be quantified on a quantum meruit basis, the remedial
choice in unjust enrichment cases becomes whether
to impose a constructive trust or order a monetary
remedy calculated on a quantum meruit basis. One
scholar has referred to this approach as the false
dichotomy between constructive trust and quantum
meruit (McCamus, at pp. 375-76). Scholars have
also noted this area of uncertainty in the case law,
and have suggested that an in personam remedy
using the value survived measure is a plausible
alternative to the constructive trust (McCamus,
at p. 377; P. Birks, An Introduction to the Law of
Restitution (1985), at pp. 394-95). As I will explain
below, Peter is said to have established this dichotomy of remedial choice. However, in my view, the
focus in Peter was on the availability of the constructive trust remedy, and that case should not be
taken as limiting the calculation of monetary relief
for unjust enrichment to a quantum meruit basis. In
appropriate circumstances, monetary relief may be
assessed on a value survived basis.

être fondée sur la valeur accumulée (c.-à-d. en
fonction de la valeur du bien) (Wilson; Pickelein;
Harrison; MacFarlane; Shannon). Si, comme l’ont
conclu certains tribunaux, la réparation pécuniaire
doit invariablement être quantifiée en fonction du
quantum meruit, il faut alors, dans les cas d’enrichissement injustifié, se demander s’il faut choisir
d’imposer une fiducie constructoire ou d’ordonner
une réparation pécuniaire calculée en fonction du
quantum meruit. Un auteur a qualifié cette approche de fausse dichotomie entre la fiducie constructoire et le quantum meruit (McCamus, p. 375-376).
Certains auteurs ont aussi souligné cette incertitude qui règne dans la jurisprudence et ont affirmé
qu’une réparation personnelle (in personam) fondée
sur la valeur accumulée est une alternative plausible à la fiducie constructoire (McCamus, p. 377; P.
Birks, An Introduction to the Law of Restitution
(1985), p. 394-395). Comme je l’explique ci-après,
on dit que c’est dans l’arrêt Peter que ce principe
de dichotomie quant au choix de la réparation a été
établi. Toutefois, à mon avis, l’arrêt Peter portait
principalement sur la possibilité de recourir à la
fiducie constructoire de nature réparatoire et cet
arrêt ne devrait pas être interprété comme limitant
le calcul de la réparation pécuniaire au quantum
meruit dans les cas d’enrichissement injustifié.
Lorsque les circonstances s’y prêtent, la réparation
pécuniaire peut être fondée sur la valeur accumulée.

[56] I will first briefly describe the genesis of
the purported limitation on the monetary remedy.
Then I will explain why, in my view, it should be
rejected. Finally, I will set out my views on how
money remedies for unjust enrichment claims in
domestic situations should be approached.

[56] Je vais d’abord exposer brièvement la genèse
de la restriction à laquelle on voudrait soumettre
la réparation pécuniaire. Ensuite, je vais expliquer pourquoi, à mon avis, elle devrait être rejetée. Enfin, je vais exposer mon opinion sur la façon
dont il convient de traiter les réparations pécuniaires pour enrichissement injustifié en matière familiale.

(2) The Remedial Dichotomy
[57] As noted, there is a widespread, although not
unanimous, view that there are only two choices of
remedy for an unjust enrichment: a monetary award,
assessed on a fee-for-services basis; or a proprietary one (generally taking the form of a remedial
constructive trust), where the claimant can show

(2) La dichotomie des mesures de réparation
[57] Comme je l’ai déjà dit, selon une opinion
très répandue, mais non unanime, il y a seulement deux choix de réparation en cas d’enrichissement injustifié : une réparation pécuniaire, évaluée en fonction de la rémunération des services
rendus; ou une réparation fondée sur le droit de
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that the benefit conferred contributed to the acquisition, preservation, maintenance, or improvement
of specific property. Some brief comments in Peter
seem to have spawned this idea, which is reflected
in a number of appellate authorities. For instance,
in the Vanasse appeal, the Ontario Court of Appeal
reasoned that since Ms. Vanasse could not show
that her contributions were linked to specific property, her claim had to be quantified on a fee-forservices basis. I respectfully do not agree that monetary awards for unjust enrichment must always be
calculated in this way.

propriété (généralement sous la forme d’une fiducie
constructoire de nature réparatoire), si le demandeur peut prouver que l’avantage conféré a contribué à l’acquisition, la conservation, l’entretien ou
l’amélioration d’un bien en particulier. Quelques
brefs commentaires formulés dans Peter semblent
être à l’origine de cette idée, laquelle est reflétée
dans un certain nombre de décisions rendues par
des cours d’appel. Par exemple, dans Vanasse, la
Cour d’appel de l’Ontario a adopté le raisonnement
suivant : puisque Mme Vanasse ne pouvait pas prouver que ses contributions étaient liées à un bien en
particulier, sa réclamation devait être quantifiée en
fonction de la rémunération des services rendus. En
toute déférence, je ne souscris pas à l’opinion selon
laquelle les réparations pécuniaires en cas d’enrichissement injustifié doivent toujours être calculées
de cette façon.

(3) Why the Remedial Dichotomy Should Be
Rejected

(3) Pourquoi rejeter la dichotomie des mesures de réparation?

[58] In my view, restricting the money remedy to
a fee-for-services calculation is inappropriate for
four reasons. First, it fails to reflect the reality of
the lives of many domestic partners. Second, it is
inconsistent with the inherent flexibility of unjust
enrichment. Third, it ignores the historical basis of
quantum meruit claims. Finally, it is not mandated
by the Court’s judgment in Peter. For those reasons,
this remedial dichotomy should be rejected. The
discussion which follows is concerned only with
the quantification of a monetary remedy for unjust
enrichment; the law relating to when a proprietary
remedy should be granted is well established and
remains unchanged.

[58] À mon avis, il est inapproprié de calculer la
réparation pécuniaire en fonction de la rémunération des services rendus, et ce, pour quatre raisons. Premièrement, ce type de calcul ne reflète
pas la réalité de nombreux conjoints vivant en
union libre. Deuxièmement, il est incompatible avec la souplesse inhérente à l’enrichissement
injustifié. Troisièmement, il ne tient pas compte de
l’historique des réclamations fondées sur le quantum meruit. Enfin, l’arrêt Peter ne l’impose pas.
Pour ces raisons, la dichotomie des mesures de
réparation devrait être rejetée. L’analyse qui suit
concerne seulement la quantification d’une réparation pécuniaire en cas d’enrichissement injustifié;
les règles servant à déterminer dans quels cas une
réparation fondée sur le droit de propriété devrait
être accordée sont bien établies et demeurent
inchangées.

(a) Life Experience
[59] The remedial dichotomy would be appropriate if, in fact, the bases of all domestic unjust
enrichment claims fit into only two categories —
those where the enrichment consists of the provision of unpaid services, and those where it consists

a) Expérience de vie
[59] La dichotomie des mesures de réparation serait appropriée si, dans les faits, les fondements de toutes les actions pour enrichissement injustifié intentées par des conjoints de fait
entraient dans deux catégories seulement — celle
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of an unrecognized contribution to the acquisition, improvement, maintenance or preservation of
specific property. To be sure, those two bases for
unjust enrichment claims exist. However, all unjust
enrichment cases cannot be neatly divided into
these two categories.

où l’enrichissement découle de la prestation de services non rémunérés, et celle où il découle d’une
contribution non reconnue à l’acquisition, à l’amélioration, à l’entretien ou à la conservation d’un
bien en particulier. Certes, ces deux fondements sur
lesquels reposent les actions pour enrichissement
injustifié existent. Cependant, tous les cas d’enrichissement injustifié ne se répartissent pas nettement entre ces deux catégories.

[60] At least one other basis for an unjust enrichment claim is easy to identify. It consists of cases
in which the contributions of both parties over
time have resulted in an accumulation of wealth.
The unjust enrichment occurs following the breakdown of their relationship when one party retains
a disproportionate share of the assets which are
the product of their joint efforts. The required link
between the contributions and a specific property
may not exist, making it inappropriate to confer
a proprietary remedy. However, there may clearly
be a link between the joint efforts of the parties
and the accumulation of wealth; in other words, a
link between the “value received” and the “value
surviving”, as McLachlin J. put it in Peter, at pp.
1000-1001. Thus, where there is a relationship
that can be described as a “joint family venture”,
and the joint efforts of the parties are linked to
the accumulation of wealth, the unjust enrichment should be thought of as leaving one party
with a disproportionate share of the jointly earned
assets.

[60] Il est facile de dégager au moins une autre
catégorie d’enrichissement injustifié, soit celle où
les contributions des deux parties ont, au fil du
temps, entraîné une accumulation de la richesse.
Il y a un enrichissement injustifié quand une
partie conserve, après la rupture, une part disproportionnée des biens obtenus grâce à l’effort
conjoint des deux parties. Le lien requis entre
les contributions et un bien en particulier n’existe
peut-être pas, de sorte qu’il est inapproprié d’accorder une réparation fondée sur le droit de propriété. Or, il peut y avoir un lien incontestable
entre les efforts conjoints des parties et l’accumulation de richesse; en d’autres termes, un lien
entre la « valeur reçue » et la « valeur accumulée »
comme la juge McLachlin l’a dit dans Peter, p.
1000-1001. Ainsi, si une relation peut être décrite
comme étant une « coentreprise familiale » et les
efforts conjoints des parties sont liés à l’accumulation de la richesse, on peut considérer qu’il y a
enrichissement injustifié lorsqu’une partie quitte
avec une part disproportionnée des avoirs acquis
conjointement.

[61] There is nothing new about the notion of a
joint family venture in which both parties contribute to their overall accumulation of wealth. It was
recognition of this reality that contributed to comprehensive matrimonial property legislative reform
in the late 1970s and early 1980s. As the Court put
it in Clarke v. Clarke, [1990] 2 S.C.R. 795, at p. 807
(in relation to Nova Scotia’s Matrimonial Property
Act), “. . . the Act supports the equality of both parties to a marriage and recognizes the joint contribution of the spouses, be it financial or otherwise,
to that enterprise. . . . The Act is accordingly remedial in nature. It was designed to alleviate the inequities of the past when the contribution made by

[61] Il n’y a rien de nouveau à propos de la
notion d’entreprise familiale où les deux parties
contribuent à leur enrichissement global. C’est la
reconnaissance de cette réalité qui a donné lieu à
la réforme législative globale des régimes matrimoniaux à la fin des années 1970 et au début des
années 1980. Comme l’a expliqué la Cour dans
Clarke c. Clarke, [1990] 2 R.C.S. 795, à la p. 807
(relativement à la Matrimonial Property Act de la
Nouvelle-Écosse), « [l]a Loi appuie donc l’égalité
des deux parties dans un mariage et reconnaît la
contribution solidaire des conjoints, qu’elle soit
financière ou autre, à cette entreprise. [. . .] En
conséquence, la Loi est de nature réparatrice. Elle
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women to the economic survival and growth of the
family was not recognized” (emphasis added).

a été rédigée pour pallier les inéquités du passé,
quand la contribution faite par les femmes à la
survie économique et à la croissance de la famille
n’était pas reconnue » (je souligne).

[62] Unlike much matrimonial property legislation, the law of unjust enrichment does not mandate a presumption of equal sharing. However, the
law of unjust enrichment can and should respond
to the social reality identified by the legislature
that many domestic relationships are more realistically viewed as a joint venture to which the parties
jointly contribute.

[62] Les règles relatives à l’enrichissement injustifié n’entraînent pas une présomption de partage
égal, comme c’est le cas de nombreux textes législatifs relatifs aux régimes matrimoniaux. Cependant,
elles peuvent et devraient tenir compte de la réalité sociale cernée par le législateur selon laquelle
beaucoup de relations conjugales sont, de manière
plus réaliste, considérées comme des coentreprises
auxquelles contribuent conjointement les deux parties.

[63] This reality has also been recognized many
times and in many contexts by the Court. For
instance, in Murdoch, Laskin J. (as he then was),
in dissent, would have imposed constructive trust
relief, on the basis that the facts were “consistent
with a pooling of effort by the spouses” to establish
themselves in a ranch operation (p. 457), and that
the spouses had worked together for fifteen years
to improve “their lot in life through progressively
larger acquisitions of ranch property” (p. 446).
Similarly, in Rathwell, a majority of the judges
agreed that Mr. and Mrs. Rathwell had pooled their
efforts to accumulate wealth as a team. Dickson J.
emphasized that the parties had together “decided
to make farming their way of life” (p. 444), and that
the acquisition of property in Mr. Rathwell’s name
was only made possible through their “joint effort”
and “team work” (p. 461).

[63] La Cour a reconnu cette réalité à maintes
reprises et dans de nombreux contextes. Par exemple, dans Murdoch, le juge Laskin (plus tard Juge
en chef), en dissidence, aurait imposé une fiducie constructoire, au motif que les faits étaient
« compatibles avec une mise en commun, par les
conjoints, d’efforts » destinés à réaliser leur établissement dans une exploitation d’élevage (p. 457),
et que les conjoints avaient travaillé ensemble pendant quinze ans dans le but d’améliorer « leur sort
en faisant des acquisitions toujours plus grandes de
biens de ranch » (p. 446). De même, dans Rathwell,
les juges majoritaires ont convenu que M. et Mme
Rathwell avaient uni leurs efforts pour accumuler une richesse. Le juge Dickson a souligné que
les parties avaient décidé ensemble « de faire de
l’agriculture » (p. 444) et que seuls un « effort
conjoint » et un « travail d’équipe » ont permis à
M. Rathwell d’acquérir en son propre nom des propriétés (p. 461).

[64] A similar recognition is evident in Pettkus
and Peter.

[64] C’est également ce qu’a reconnu la Cour
dans Pettkus et dans Peter.

[65] In Pettkus, the parties developed a successful beekeeping business, the profits from which
they used to acquire real property. Dickson J., writing for the majority of the Court, emphasized facts
suggestive of a domestic and financial partnership.
He observed that “each started with nothing; each
worked continuously, unremittingly and sedulously
in the joint effort” (p. 853); that each contributed

[65] Dans Pettkus, les parties avaient mis sur
pied une exploitation apicole prospère, dont les
profits avaient servi à acquérir des immeubles. Le
juge Dickson, rédigeant pour la majorité, a souligné les faits qui indiquaient une relation conjugale
et financière entre partenaires. Il a fait remarquer
qu’« ils sont tous deux partis de rien; chacun a travaillé continuellement, assidûment et diligemment
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to the “good fortune of the common enterprise” (p.
838); that Wilson J.A. (as she then was) at the Court
of Appeal had found the wealth they accumulated
was through “joint effort” and “teamwork” (p.
849); and finally, that “[t]heir lives and their economic well-being were fully integrated” (p. 850).

à l’entreprise conjointe » (p. 853); que chacun a
contribué « à la réussite de l’entreprise commune »
(p. 838); que la juge Wilson (plus tard juge de notre
Cour) de la Cour d’appel avait conclu que leur
richesse avait été accumulée grâce à un « effort
conjoint » et à un « travail d’équipe » (p. 849); et
enfin, que « [l]eur vie et leur bien-être économique
étaient entièrement intégrés » (p. 850).

[66] I agree with Professor McCamus that
the Court in Pettkus was “satisfied that the parties were engaged in a common venture in which
they expected to share the benefits flowing from
the wealth that they jointly created” (p. 367). Put
another way, Mr. Pettkus was not unjustly enriched
because Ms. Becker had a precise expectation of
obtaining a legal interest in certain properties, but
rather because they were in reality partners in a
common venture.

[66] Je suis d’accord avec le professeur McCamus
pour dire que la Cour, dans Pettkus, était
[TRADUCTION] « convaincue que les parties participaient à une entreprise commune et s’attendaient
à partager les avantages découlant de la richesse
qu’elles ont créée ensemble » (p. 367). Autrement
dit, M. Pettkus ne s’est pas injustement enrichi
parce que Mme Becker s’attendait précisément
à obtenir un droit sur certains biens, mais plutôt
parce qu’ils étaient en réalité partenaires d’une
entreprise commune.

[67] The significance of the fact that wealth had
been acquired through joint effort was again at the
forefront of the analysis in Peter where the parties
lived together for 12 years in a common law relationship. While Mr. Beblow generated most of the
family income and also contributed to the maintenance of the property, Ms. Peter did all of the
domestic work (including raising the six children of
their blended family), helped with property maintenance, and was solely responsible for the property
when Mr. Beblow was away. The reality of their
joint venture was acknowledged when McLachlin
J. wrote that the “joint family venture, in effect,
was no different from the farm which was the subject of the trust in Pettkus v. Becker” (p. 1001).

[67] Le fait que les biens aient été acquis grâce à
un effort conjoint était encore une fois au premier
plan de l’analyse dans Peter. Dans cette affaire, les
parties ont vécu en union de fait pendant 12 ans.
Bien que M. Beblow ait généré la majeure partie du
revenu familial et ait aussi contribué à l’entretien
de la propriété, Mme Peter s’est chargée des travaux
domestiques (y compris l’éducation des six enfants
des deux familles réunies), elle a aidé à l’entretien
et elle s’est occupée de la propriété toute seule lorsque M. Beblow était absent. La juge McLachlin a
reconnu la réalité de leur coentreprise lorsqu’elle
a écrit : « En effet, cette coentreprise familiale
n’est pas différente de la ferme qui a été grevée
d’une fiducie dans l’arrêt Pettkus c. Becker »
(p. 1001).

[68] The Court’s recognition of the joint family
venture is evident in three other places in Peter.
First, in reference to the appropriateness of the
“value survived” measure of relief, McLachlin J.
observed, “it is more likely that a couple expects
to share in the wealth generated from their partnership, rather than to receive compensation for
the services performed during the relationship” (p.
999). Second, and also related to valuing the extent
of the unjust enrichment, McLachlin J. noted that,

[68] La Cour a clairement reconnu la coentreprise familiale à trois autres reprises dans
Peter. Premièrement, au sujet de la justesse de
la méthode de calcul de l’indemnité fondée sur
la « valeur accumulée », la juge McLachlin fait
remarquer qu’« un couple s’attendra davantage
à participer à la richesse générée par la relation
qu’à être indemnisé des services rendus pendant
la durée de la relation » (p. 999). Deuxièmement,
et aussi en ce qui concerne l’indemnité à accorder
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in a case where both parties had contributed to the
“family venture”, it was appropriate to look to all of
the family assets, rather than simply one of them,
to approximate the value of the claimant’s contributions to that family venture (p. 1001). Third,
the Court’s justification for affirming the value of
domestic services was, in part, based on reasoning
that such services are often proffered in the context
of a common venture (p. 993).

pour enrichissement injustifié, la juge McLachlin
a souligné que, lorsque les deux parties contribuent à la « coentreprise familiale », il faut examiner l’ensemble de l’avoir familial, et non un seul
bien, pour déterminer la valeur approximative de
la contribution du demandeur à l’avoir familial (p.
1001). Troisièmement, la justification de la Cour
au sujet de la confirmation de la valeur des services domestiques reposait, en partie, sur le raisonnement voulant que ces services soient souvent
rendus dans le contexte d’une entreprise commune
(p. 993).

[69] Relationships of this nature are common in
our life experience. For many domestic relationships, the couple’s venture may only sensibly be
viewed as a joint one, making it highly artificial
in theory and extremely difficult in practice to do
a detailed accounting of the contributions made
and benefits received on a fee-for-services basis.
Of course, this is a relationship-specific issue;
there can be no presumption one way or the other.
However, the legal consequences of the breakdown
of a domestic relationship should reflect realistically the way people live their lives. It should not
impose on them the need to engage in an artificial
balance sheet approach which does not reflect the
true nature of their relationship.

[69] Les relations de cette nature sont chose commune dans notre société. Dans de nombreux cas,
la seule conclusion raisonnable est de considérer le
couple comme une entreprise conjointe, de sorte
qu’il est hautement artificiel en théorie et extrêmement difficile en pratique de faire un bilan détaillé
des contributions apportées et des avantages reçus
en fonction de la rémunération des services rendus.
Bien entendu, chaque relation est particulière et on
ne peut rien présumer dans un sens ou dans l’autre.
Cependant, les conséquences juridiques de la rupture d’une relation conjugale devraient refléter la
façon dont les gens vivent. Elles ne devraient pas
les forcer à recourir à une approche comptable artificielle, qui ne reflète pas la véritable nature de leur
relation.

(b) Flexibility

b) Souplesse

[70] Maintaining a strict remedial dichotomy is
inconsistent with the Court’s approach to equitable
remedies in general, and to its development of remedies for unjust enrichment in particular.

[70] Maintenir une dichotomie stricte des mesures de réparation est incompatible avec l’approche
de la Cour à l’égard des réparations en equity en
général et à l’égard de l’élaboration de réparations
en cas d’enrichissement injustifié en particulier.

[71] The Court has often emphasized the flexibility of equitable remedies and the need to fashion remedies that respond to various situations
in principled and realistic ways. So, for example, when speaking of equitable compensation for
breach of confidence, Binnie J. affirmed that “the
Court has ample jurisdiction to fashion appropriate relief out of the full gamut of available remedies, including appropriate financial compensation”: Cadbury Schweppes Inc. v. FBI Foods Ltd.,

[71] La Cour a souvent souligné la souplesse des
réparations en equity et la nécessité d’établir des
réparations raisonnées et réalistes, adaptées aux
diverses situations. Par exemple, à propos de l’indemnité en equity en matière d’abus de confiance,
le juge Binnie a affirmé que « la Cour a largement
compétence pour établir la réparation appropriée à
partir de la gamme complète des réparations disponibles, dont une indemnité pécuniaire adéquate » :
Cadbury Schweppes Inc. c. Aliments FBI Ltée,

2011 SCC 10 (CanLII)

[2011] 1 R.C.S.

KERR

v.

BARANOW

Cromwell J.

[2011] 1 S.C.R.

[1999] 1 S.C.R. 142, at para. 61. At para. 24, he
noted the broad approach to equitable remedies
for breach of confidence taken by the Court in Lac
Minerals. In doing so, he cited this statement with
approval: “. . . the remedy that follows [once liability is established] should be the one that is most
appropriate on the facts of the case rather than one
derived from history or over-categorization” (from
J. D. Davies, “Duties of Confidence and Loyalty”,
[1990] L.M.C.L.Q. 4, at p. 5). Similarly, in the context of the constructive trust, McLachlin J. (as she
then was) noted that “[e]quitable remedies are flexible; their award is based on what is just in all the
circumstances of the case”: Soulos v. Korkontzilas,
[1997] 2 S.C.R. 217, at para. 34.

[1999] 1 R.C.S. 142, par. 61. Au paragraphe 24, il
a souligné l’approche libérale à l’égard des réparations en equity dans les cas d’abus de confiance
adoptée par la Cour dans Lac Minerals. Ce faisant,
il a cité et approuvé l’extrait suivant : « . . . la réparation à accorder [une fois qu’un motif de responsabilité est établi] devrait donc être celle qui est la
plus appropriée compte tenu des faits de l’affaire
plutôt qu’une réparation résultant du passé ou d’une
multiplication des catégories » (tiré de J. D. Davies,
« Duties of Confidence and Loyalty », [1990]
L.M.C.L.Q. 4, p. 5). De même, dans le contexte
d’une fiducie constructoire, la juge McLachlin
(maintenant Juge en chef) a dit que « [l]es réparations reconnues en equity sont souples; elles sont
accordées en fonction de ce qui est juste compte
tenu de toutes les circonstances de l’espèce » :
Soulos c. Korkontzilas, [1997] 2 R.C.S. 217,
par. 34.

[72] Turning specifically to remedies for unjust
enrichment, I refer to Binnie J.’s comments in
Pacific National Investments Ltd. v. Victoria (City),
2004 SCC 75, [2004] 3 S.C.R. 575, at para. 13. He
noted that the doctrine of unjust enrichment, while
predicated on clearly defined principles, “retains a
large measure of remedial flexibility to deal with
different circumstances according to principles
rooted in fairness and good conscience”. Moreover,
the Court has recognized that, given the wide variety of circumstances addressed by the traditional
categories of unjust enrichment, as well as the
flexibility of the broader, principled approach, its
development has been characterized by, and indeed
requires, recourse to a number of different sorts
of remedies depending on the circumstances: see
Peter, at p. 987; Sorochan, at p. 47.

[72] Quant aux réparations pour enrichissement
injustifié, je reprends les propos du juge Binnie
dans Pacific National Investments Ltd. c. Victoria
(Ville), 2004 CSC 75, [2004] 3 R.C.S. 575, au par.
13. Il a fait remarquer que l’enrichissement injustifié, qui se fonde sur des principes clairement définis, « offre une grande souplesse dans les réparations susceptibles d’être accordées dans différentes
circonstances selon des principes fondés sur l’équité
et la bonne conscience ». De plus, la Cour a reconnu
que, compte tenu de la grande variété de situations
relevant des catégories traditionnelles de l’enrichissement injustifié et de la souplesse de l’approche
plus générale et raisonnée, le principe suppose, et
en fait exige, qu’on ait recours à différents types
de réparation selon les circonstances : voir Peter, p.
987; Sorochan, p. 47.

[73] Thus, the remedy should mirror the flexibility inherent in the unjust enrichment principle
itself, so as to allow the court to respond appropriately to the substance of the problem put before it.
This means that a monetary remedy must match,
as best it can, the extent of the enrichment unjustly
retained by the defendant. There is no reason to
think that the wide range of circumstances that
may give rise to unjust enrichment claims will
necessarily fall into one or the other of the two

[73] Ainsi, la réparation devrait refléter la souplesse inhérente au principe de l’enrichissement
injustifié, de façon à permettre à la cour de trouver
une réponse appropriée au problème dont elle est
saisie. Cela signifie qu’une réparation pécuniaire
doit correspondre, autant que possible, à la mesure
de l’enrichissement injustifié du défendeur. Il n’y a
aucune raison de penser que le vaste éventail des
situations pouvant donner ouverture à l’action pour
enrichissement injustifié tomberont nécessairement
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remedial options into which some have tried to force
them.
(c) History
[74] Imposing a strict remedial dichotomy is also
inconsistent with the historical development of the
unjust enrichment principle. Unjust enrichment
developed through several particular categories of
cases. Quantum meruit, the origin of the fee-forservices award, was only one of them. Quantum
meruit originated as a common law claim for compensation for benefits conferred under an agreement
which, while apparently binding, was rendered
ineffective for a reason recognized at common law.
The scope of the claim was expanded over time, and
the measure of a quantum meruit award was flexible. It might be assessed, for example, by the cost
to the plaintiff of providing the service, the market
value of the benefit, or even the value placed on
the benefit by the recipient: P. D. Maddaugh and
J. D. McCamus, The Law of Restitution (loose-leaf
ed.), vol. I, at §4:200.30. The important point, however, is that quantum meruit is simply one of the
established categories of unjust enrichment claims.
There is no reason in principle why one of the traditional categories of unjust enrichment should be
used to force the monetary remedy for all present
domestic unjust enrichment cases into a remedial
straitjacket.

(d) Peter v. Beblow
[75] Peter does not mandate strict adherence to
a quantum meruit approach to money remedies for
unjust enrichment. One must remember that the
focus of Peter was on whether the plaintiff’s contributions entitled her to a constructive trust over
the former family home. While it was assumed by
both McLachlin J. and Cory J., who wrote concurring reasons in the case, that a money award would
be fashioned on the basis of quantum meruit, that
was not an issue, let alone a holding, in the case.

Le juge Cromwell
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dans l’une ou l’autre des deux catégories de réparations possibles, où d’aucuns ont voulu les faire
entrer.
c) Historique
[74] Imposer une dichotomie stricte des mesures
de réparation est aussi incompatible avec l’évolution historique du principe de l’enrichissement
injustifié, lequel a été élaboré à partir de catégories
particulières de cas, dont le quantum meruit, qui
est à l’origine de la réparation fondée sur la rémunération des services rendus. Le quantum meruit
tire son origine d’une demande d’indemnisation en
common law pour les avantages conférés en vertu
d’une entente qui, malgré qu’elle semblait lier les
parties, est devenue inopérante pour une raison
reconnue en common law. La portée du recours
a été élargie au fil du temps, et l’appréciation du
quantum meruit était souple. Il peut équivaloir,
par exemple, à ce qu’il en coûte au demandeur
pour fournir le service, à la valeur marchande de
l’avantage ou encore à la valeur que le bénéficiaire
accorde à l’avantage : P. D. Maddaugh et J. D.
McCamus, The Law of Restitution (éd. feuilles
mobiles), vol. I, §4:200.30. Cependant, il est important de souligner que le quantum meruit n’est
qu’une des catégories établies d’action pour enrichissement injustifié. Rien ne justifie, en principe,
qu’une catégorie traditionnelle d’enrichissement
injustifié serve à imposer la réparation pécuniaire
dans tous les cas d’enrichissement injustifié entre
conjoints de fait.
d) L’arrêt Peter c. Beblow
[75] L’arrêt Peter ne commande pas une stricte
adhésion à la méthode du quantum meruit pour
le calcul de la réparation en matière d’enrichissement injustifié. Il faut se rappeler que cette affaire
portait essentiellement sur la question de savoir
si les contributions de la demanderesse lui donnaient droit à une fiducie constructoire à l’égard de
l’ancienne demeure familiale. Bien que les juges
McLachlin et Cory, auteurs des motifs concourants
de l’arrêt, aient supposé qu’une réparation pécuniaire serait établie en fonction du quantum meruit,
ce point n’était pas en litige et n’a pas davantage fait
l’objet d’une conclusion.

2011 SCC 10 (CanLII)

[2011] 1 R.C.S.

KERR

v.

BARANOW

Cromwell J.

[2011] 1 S.C.R.

[76] There are, in fact, only two sentences in the
judgments that could be taken as supporting the
view that this rule should always apply. At p. 995,
McLachlin J. said, “Two remedies are possible: an
award of money on the basis of the value of the
services rendered, i.e. quantum meruit; and the one
the trial judge awarded, title to the house based on
a constructive trust”; at p. 999, she wrote that “[f]or
a monetary award, the ‘value received’ approach is
appropriate”. Given that the focus of the case was
deciding whether a proprietary remedy was appropriate, I would not read these two brief passages
as laying down the sweeping rule that a monetary
award must always be calculated on a fee-forservices basis.

[76] En fait, seules deux phrases dans les jugements paraissent appuyer le point de vue selon
lequel cette règle devrait toujours s’appliquer. À la
page 995, la juge McLachlin a affirmé : « [i]l y a
deux réparations possibles : une indemnité calculée
en fonction de la valeur des services rendus, c’està-dire le quantum meruit et celle accordée par le
juge de première instance, soit le titre de propriété
sur la maison, fondée sur une fiducie par interprétation ». À la page 999, elle a écrit que « [d]ans le cas
du versement d’une indemnité, il convient d’utiliser
la méthode fondée sur la “valeur reçue” ». Comme
l’arrêt portait sur la question de savoir si une réparation fondée sur le droit de propriété était appropriée, ces deux courts passages ne posent pas, à
mon avis, comme règle absolue qu’une réparation
pécuniaire doit toujours être calculée en fonction
de la rémunération des services rendus.

[77] Moreover, McLachlin J. noted that the doctrine of unjust enrichment applies to a variety of
situations, and that successful claims have been
addressed through a number of remedies, depending on the circumstances. Only one of these remedies is a payment for services rendered on the basis
of quantum meruit: p. 987. There is nothing in this
observation to suggest that the Court decided to
opt for a one-size-fits-all monetary remedy, especially when such an approach would be contrary
to the very flexibility that the Court has repeatedly
affirmed with regards to the law of unjust enrichment and corresponding remedies.

[77] De plus, la juge McLachlin a souligné que le
principe de l’enrichissement injustifié s’appliquait
à diverses situations et que différentes réparations
avaient été accordées, selon les circonstances. Seule
l’une d’elles était le paiement pour services rendus
sur la base du quantum meruit : p. 987. Rien dans
ses propos n’indique que la Cour ait décidé d’opter
pour une réparation pécuniaire universelle, surtout lorsqu’une telle approche serait contraire à la
souplesse des règles de l’enrichissement injustifié
et des réparations correspondantes, que la Cour a
maintes fois reconnue.

[78] This restrictive reading of Peter is not consistent with the underlying nature of the claim
founded on the principles set out in Pettkus. As
Professor McCamus has suggested, cases like
Pettkus rest on a claimant’s right to share surplus
wealth created by joint effort and teamwork. It follows that a remedy based on notional fees for services is not responsive to the underlying nature of
that claim: McCamus, at pp. 376-77. In my view,
this reasoning is persuasive whether the joint effort
has led to the accumulation of specific property,
in which case a remedial constructive trust may be
appropriate according to the well-settled principles
in that area of trust law, or where the joint effort has
led to an accumulation of assets generally. In the

[78] Cette interprétation restrictive de l’arrêt
Peter n’est pas compatible avec la nature sousjacente de l’action fondée sur les principes énoncés dans Pettkus. Comme l’a dit le professeur
McCamus, les affaires de type Pettkus reposent sur
le droit du demandeur de partager la richesse créée
par un effort conjoint et un travail d’équipe. Ainsi,
une réparation fondée sur des honoraires théoriques pour des services rendus n’est pas adaptée à la
nature sous-jacente de la demande : McCamus, p.
376-377. À mon avis, ce raisonnement est convaincant, que l’effort conjoint ait donné lieu à l’accumulation de biens en particulier, auquel cas une
fiducie constructoire de nature réparatoire peut
être appropriée selon les principes bien établis dans
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latter instance, when appropriate, there is no reason
in principle why a monetary remedy cannot be
fashioned to reflect this basis of the enrichment and
corresponding deprivation. What is essential, in my
view, is that, in either type of case, there must be a
link between the contribution and the accumulation
of wealth, or to use the words of McLachlin J. in
Peter, between the “value received” and the “value
surviving”. Where that link exists, and a proprietary remedy is either inappropriate or unnecessary,
the monetary award should be fashioned to reflect
the true nature of the enrichment and the corresponding deprivation.

ce domaine du droit des fiducies, ou que l’effort
conjoint ait donné lieu à l’accumulation de richesse
en général. Dans le second cas, lorsque la situation
s’y prête, il n’y a en principe aucune raison de refuser une réparation pécuniaire basée sur l’enrichissement et l’appauvrissement correspondant. À mon
avis, il est essentiel, dans l’un et l’autre cas, qu’il y
ait un lien entre la contribution et l’accumulation de
la richesse ou, pour reprendre les propos de la juge
McLachlin dans Peter, entre la « valeur reçue » et
la « valeur accumulée ». Lorsque ce lien est établi,
et qu’une réparation fondée sur le droit de propriété
est inappropriée ou inutile, la réparation pécuniaire
devrait être adaptée pour refléter la nature véritable
de l’enrichissement et de l’appauvrissement correspondant.

[79] Professor McCamus has suggested that the
equitable remedy of an accounting of profits could
be an appropriate remedial tool: p. 377. While I
would not discount that as a possibility, I doubt
that the complexity and technicality of that remedy
would be well suited to domestic situations, which
are more often than not rather straightforward.
The unjust enrichment principle is inherently flexible and, in my view, the calculation of a monetary
award for a successful unjust enrichment claim
should be equally flexible. This is necessary to
respond, to the extent money can, to the particular
enrichment being addressed. To my way of thinking, Professor Fridman was right to say that “where
a claim for unjust enrichment has been made out
by the plaintiff, the court may award whatever
form of relief is most appropriate so as to ensure
that the plaintiff obtains that to which he or she is
entitled, regardless of whether the situation would
have been governed by common law or equitable
doctrines or whether the case would formerly have
been considered one for a personal or a proprietary
remedy” (p. 398).

[79] Le professeur McCamus a avancé que la
réparation en equity que constitue la reddition de
compte relative aux profits pourrait s’avérer un
remède approprié : p. 377. Bien que je ne nie pas
cette possibilité, je doute que la complexité et les
subtilités procédurales de cette réparation soient
adaptées aux situations familiales, lesquelles sont,
la plupart du temps, assez simples. Le principe de
l’enrichissement injustifié est fondamentalement
souple et, à mon avis, le calcul d’une indemnité
pécuniaire pour enrichissement injustifié devrait
être tout aussi souple. Cela est nécessaire pour
répondre à l’enrichissement en question, dans la
mesure où une somme d’argent peut le faire. À
mon sens, le professeur Fridman avait raison de
dire que [TRADUCTION] « dans les cas où le demandeur a démontré l’enrichissement injustifié, la cour
peut accorder la réparation la plus appropriée de
manière à faire en sorte que le demandeur obtienne
ce à quoi il a droit, indépendamment de la question
de savoir si la situation aurait été du ressort de la
common law ou de l’equity ou si elle aurait autrefois donné ouverture à une réparation personnelle
ou fondée sur le droit de propriété » (p. 398).

(4) The Approach to the Monetary Remedy
[80] The next step in the legal development of
this area should be to move away from the false
remedial dichotomy between quantum meruit and

(4) L’approche applicable en matière de réparation pécuniaire
[80] L’étape suivante de l’évolution jurisprudentielle devrait consister à s’éloigner de la fausse
dichotomie entre le quantum meruit et la fiducie
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constructive trust, and to return to the underlying
principles governing the law of unjust enrichment.
These underlying principles focus on properly
characterizing the nature of the unjust enrichment
giving rise to the claim. As I have mentioned above,
not all unjust enrichments arising between domestic partners fit comfortably into either a “fee-forservices” or “a share of specific property” mold.
Where the unjust enrichment is best characterized
as an unjust retention of a disproportionate share
of assets accumulated during the course of what
McLachlin J. referred to in Peter (at p. 1001) as a
“joint family venture” to which both partners have
contributed, the monetary remedy should reflect
that fact.

constructoire, pour revenir aux principes qui soustendent les règles relatives à l’enrichissement injustifié. Ces principes portent principalement sur
la qualification appropriée de la nature de l’enrichissement injustifié à l’origine de la réclamation.
Comme je l’ai déjà dit, tous les enrichissements
injustifiés entre conjoints non mariés ne se rangent
pas aisément dans la catégorie de la « rémunération des services rendus » ou dans celle relative à
« une partie d’un bien déterminé ». Dans les cas
où la meilleure façon de qualifier l’enrichissement
injustifié est de le considérer comme une rétention
injuste d’une part disproportionnée des biens accumulés dans le cadre de ce que la juge McLachlin
a appelé, dans Peter (p. 1001), une « coentreprise
familiale » à laquelle les deux conjoints ont contribué, la réparation pécuniaire devrait refléter ce fait.

[81] In such cases, the basis of the unjust enrichment is the retention of an inappropriately disproportionate amount of wealth by one party when the
parties have been engaged in a joint family venture and there is a clear link between the claimant’s
contributions to the joint venture and the accumulation of wealth. Irrespective of the status of legal
title to particular assets, the parties in those circumstances are realistically viewed as “creating
wealth in a common enterprise that will assist in
sustaining their relationship, their well-being and
their family life” (McCamus, at p. 366). The wealth
created during the period of cohabitation will be
treated as the fruit of their domestic and financial
relationship, though not necessarily by the parties
in equal measure. Since the spouses are domestic
and financial partners, there is no need for “duelling quantum meruits”. In such cases, the unjust
enrichment is understood to arise because the party
who leaves the relationship with a disproportionate share of the wealth is denying to the claimant
a reasonable share of the wealth accumulated in
the course of the relationship through their joint
efforts. The monetary award for unjust enrichment
should be assessed by determining the proportionate contribution of the claimant to the accumulation of the wealth.

[81] Dans de tels cas, le fondement de l’enrichissement injustifié est la rétention d’une part excessivement disproportionnée de la richesse par une partie
quand les deux parties ont participé à une coentreprise familiale et qu’il existe un lien évident entre
les contributions du demandeur et l’accumulation
de la richesse. Indépendamment du titulaire du titre
de propriété sur certains biens déterminés, on peut
considérer que les parties, dans de telles circonstances, [TRADUCTION] « créent la richesse dans le
cadre d’une entreprise commune qui les aidera à
maintenir leur relation, leur bien-être et leur vie
de famille » (McCamus, p. 366). La richesse créée
durant la période de cohabitation sera considérée
comme étant le fruit de leur relation conjugale et
financière, sans nécessairement que les deux parties y aient contribué en parts égales. Comme les
conjoints sont des partenaires conjugaux et financiers, il n’est nul besoin d’un « duel de quantum
meruit ». Dans de tels cas, l’allégation d’enrichissement injustifié naît de ce que la partie qui quitte
avec une part disproportionnée de la richesse prive
le demandeur d’une part raisonnable de la richesse
accumulée pendant la relation grâce à leurs efforts
conjoints. Il faudrait évaluer la réparation pécuniaire en déterminant la contribution proportionnée du demandeur à l’accumulation de la richesse.

[82] This flexible approach to the money remedy
in unjust enrichment cases is fully consistent with

[82] Cette souplesse dans la détermination de la
réparation pécuniaire dans les cas d’enrichissement
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Walsh. While that case was focused on constitutional issues that are not before us in this case, the
majority judgment was clearly not intended to freeze
the law of unjust enrichment in domestic cases; the
judgment indicates that the law of unjust enrichment, including the remedial constructive trust, is
the preferable method of responding to the inequities brought about by the breakdown of a common
law relationship, since the remedies for unjust
enrichment “are tailored to the parties’ specific
situation and grievances” (para. 61). In short, while
emphasizing respect for autonomy as an important
value, the Court at the same time approved of the
continued development of the law of unjust enrichment in order to respond to the plethora of forms
and functions of common law relationships.

injustifié est tout à fait conforme à l’arrêt Walsh.
Même si cette affaire soulevait des questions
constitutionnelles dont nous ne sommes pas saisis
en l’espèce, le jugement majoritaire ne cherchait
manifestement pas à figer les règles relatives à
l’enrichissement injustifié en matière familiale;
l’arrêt indique que ces règles, y compris la fiducie
constructoire de nature réparatoire, constituent la
meilleure façon de remédier aux iniquités susceptibles de survenir au moment de la rupture d’une
union de fait puisque la réparation pour enrichissement injustifié « est adaptée à la situation et aux
revendications particulières des parties » (par.
61). En résumé, tout en soulignant l’importance
du respect de l’autonomie, la Cour a reconnu que
les règles relatives à l’enrichissement injustifié devaient toujours évoluer pour s’adapter à la myriade
de formes et fonctions des unions de fait.

[83] A similar approach was taken in Peter. Mr.
Beblow argued that the law of unjust enrichment
should not provide a share of property to unmarried partners because the legislature had chosen
to exclude them from the rights accorded to married spouses under matrimonial property legislation. This argument was succinctly — and flatly —
rejected with the remark that it is “precisely where
an injustice arises without a legal remedy that
equity finds a role”: p. 994.

[83] Une approche semblable a été appliquée dans
Peter. Monsieur Beblow soutenait que les conjoints
non mariés ne devaient pas se voir attribuer une
part des biens en vertu des règles de l’enrichissement injustifié parce que le législateur avait choisi
de ne pas leur accorder les droits conférés aux
conjoints mariés en vertu de la législation sur les
biens matrimoniaux. La Cour a laconiquement —
et catégoriquement — rejeté cet argument en affirmant que c’est « précisément dans les cas où une
injustice ne peut pas être réparée en vertu de la loi
que l’equity joue un rôle » : p. 994.

[84] It is not the purpose of the law of unjust
enrichment to replicate for unmarried partners the
legislative presumption that married partners are
engaged in a joint family venture. However, there
is no reason in principle why remedies for unjust
enrichment should fail to reflect that reality in the
lives and relationships of unmarried partners.

[84] Les règles relatives à l’enrichissement injustifié ne visent pas à reproduire, pour les conjoints
non mariés, la présomption législative voulant que
les conjoints mariés soient associés dans une coentreprise familiale. Cependant, rien ne s’oppose en
principe à ce que les réparations applicables en cas
d’enrichissement injustifié ne tiennent pas compte
de cette réalité dans la vie et les relations des
conjoints non mariés.

[85] I conclude, therefore, that the common law
of unjust enrichment should recognize and respond
to the reality that there are unmarried domestic
arrangements that are partnerships; the remedy
in such cases should address the disproportionate
retention of assets acquired through joint efforts

[85] Je conclus donc que les règles de la common
law relatives à l’enrichissement injustifié devraient
reconnaître et prendre en compte cette réalité, à
savoir que certaines ententes conjugales conclues
entre conjoints non mariés sont des partenariats;
dans de tels cas, la réparation devrait remédier à la
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with another person. This sort of sharing, of
course, should not be presumed, nor will it be presumed that wealth acquired by mutual effort will
be shared equally. Cohabitation does not, in itself,
under the common law of unjust enrichment, entitle
one party to a share of the other’s property or any
other relief. However, where wealth is accumulated
as a result of joint effort, as evidenced by the nature
of the parties’ relationship and their dealings with
each other, the law of unjust enrichment should
reflect that reality.

rétention disproportionnée des avoirs acquis avec
une autre personne grâce aux efforts conjoints.
Évidemment, ce genre de partage ne doit pas
être présumé, non plus qu’il sera présumé que
la richesse accumulée grâce à l’effort des deux
conjoints sera partagée également. Suivant les
règles de la common law relatives à l’enrichissement injustifié, la cohabitation, en soi, ne confère
pas à une personne le droit à une part des biens de
l’autre personne ou à toute autre forme de réparation. Toutefois, lorsqu’une certaine richesse a été
accumulée grâce à un effort conjoint, comme en
témoigne la nature de la relation des parties et leurs
rapports réciproques, le droit de l’enrichissement
injustifié devrait refléter cette réalité.

[86] Thus the rejection of the remedial dichotomy
leads us to consider in what circumstances an unjust
enrichment may be appropriately characterized as
a failure to share equitably assets acquired through
the parties’ joint efforts. While this approach will
need further refinement in future cases, I offer the
following as a broad outline of when this characterization of an unjust enrichment will be appropriate.

[86] Par conséquent, le rejet de la dichotomie des
mesures de réparation nous amène à examiner les
circonstances dans lesquelles un enrichissement
injustifié peut être considéré comme le résultat
d’un partage inéquitable des biens acquis grâce aux
efforts conjoints des parties. Il faudra certes raffiner cette approche, mais voici un aperçu des cas où
cette qualification sera appropriée.

(5) Identifying Unjust Enrichment Arising
From a Joint Family Venture

(5) Enrichissement injustifié découlant d’une
coentreprise familiale

[87] My view is that when the parties have been
engaged in a joint family venture, and the claimant’s contributions to it are linked to the generation
of wealth, a monetary award for unjust enrichment
should be calculated according to the share of the
accumulated wealth proportionate to the claimant’s
contributions. In order to apply this approach, it is
first necessary to identify whether the parties have,
in fact, been engaged in a joint family venture. In
the preceding section, I reviewed the many occasions on which the existence of a joint family venture has been recognized. From this rich set of factual circumstances, what emerge as the hallmarks
of such a relationship?

[87] Selon moi, quand les parties ont été engagées
dans une coentreprise familiale, et que les contributions du demandeur sont liées à l’accumulation
de la richesse, il convient de calculer une indemnité
pécuniaire pour enrichissement injustifié en fonction de la part proportionnelle de la contribution
du demandeur à cette accumulation de la richesse.
Pour appliquer cette approche, il faut d’abord déterminer si les parties ont, de fait, été engagées dans
une coentreprise familiale. Dans la partie précédente, j’ai passé en revue les nombreuses occasions
où l’existence d’une coentreprise familiale a été
reconnue. De cet ensemble de faits bien étoffé, à
quoi peut-on reconnaître les marques distinctives
d’une telle relation?

[88] It is critical to note that cohabiting couples are not a homogeneous group. It follows that
the analysis must take into account the particular circumstances of each particular relationship.

[88] Il est essentiel de souligner que les couples
qui cohabitent ne forment pas un groupe homogène. Par conséquent, l’analyse doit tenir compte
des circonstances particulières de chaque relation.

2011 SCC 10 (CanLII)

314

KERR

c.

BARANOW

Le juge Cromwell

315

Furthermore, as previously stated, there can be no
presumption of a joint family venture. The goal is
for the law of unjust enrichment to attach just consequences to the way the parties have lived their
lives, not to treat them as if they ought to have
lived some other way or conducted their relationship on some different basis. A joint family venture can only be identified by the court when its
existence, in fact, is well grounded in the evidence.
The emphasis should be on how the parties actually
lived their lives, not on their ex post facto assertions or the court’s view of how they ought to have
done so.

De plus, comme je l’ai déjà dit, on ne peut pas présumer l’existence d’une coentreprise familiale. Il
s’agit donc d’attacher des conséquences équitables
à la façon dont les parties ont vécu, de ne pas les
traiter comme si elles auraient dû vivre autrement
ou établir leur relation sur une base différente.
L’existence d’une coentreprise familiale ne peut
être reconnue par la cour que lorsqu’elle est, en fait,
bien appuyée par la preuve. L’accent devrait porter
sur la façon dont les parties ont réellement vécu, et
non sur leurs allégations ex post facto ou sur l’opinion de la cour quant à la façon dont elles auraient
dû vivre.

[89] In undertaking this analysis, it may be helpful to consider the evidence under four main headings: mutual effort, economic integration, actual
intent and priority of the family. There is, of
course, overlap among factors that may be relevant
under these headings and there is no closed list of
relevant factors. What follows is not a checklist of
conditions for finding (or not finding) that the parties were engaged in a joint family venture. These
headings, and the factors grouped under them,
simply provide a useful way to approach a global
analysis of the evidence and some examples of the
relevant factors that may be taken into account in
deciding whether or not the parties were engaged
in a joint family venture. The absence of the factors
I have set out, and many other relevant considerations, may well negate that conclusion.

[89] Pour procéder à cette analyse, il peut être
utile d’examiner la preuve sous quatre rubriques
principales : l’effort commun, l’intégration économique, l’intention réelle et la priorité accordée à la
famille. De toute évidence, il y a un chevauchement
des facteurs qui pourraient se révéler pertinents
sous ces rubriques et la liste de ces facteurs n’est
pas définitive. Ce qui suit n’est pas une liste des
conditions requises pour pouvoir conclure (ou ne
pas conclure) que les parties étaient engagées dans
une coentreprise familiale. Ces rubriques, et les
facteurs qui y sont regroupés, servent simplement
à faciliter l’analyse globale de la preuve et à donner
quelques exemples d’éléments à prendre en considération pour décider si les parties étaient engagées
dans une coentreprise familiale. L’absence de ces
facteurs, et plusieurs autres considérations pertinentes, pourrait fort bien écarter cette conclusion.

(a) Mutual Effort

a) Effort commun

[90] One set of factors concerns whether the
parties worked collaboratively towards common
goals. Indicators such as the pooling of effort and
team work, the decision to have and raise children
together, and the length of the relationship may all
point towards the extent, if any, to which the parties
have formed a true partnership and jointly worked
towards important mutual goals.

[90] Le premier ensemble de facteurs porte sur
la question de savoir si les parties collaboraient
en vue d’atteindre des buts communs. Les efforts
conjoints et le travail d’équipe, la décision d’avoir et
d’éduquer des enfants ensemble, ainsi que la durée
de la relation peuvent tous indiquer la mesure dans
laquelle, le cas échéant, les parties constituaient
véritablement une association et ont collaboré à la
réalisation d’objectifs communs importants.

[91] Joint contributions, or contributions to a
common pool, may provide evidence of joint effort.
For instance, in Murdoch, central to Laskin J.’s

[91] Les contributions conjointes, ou les contributions à un fonds commun, peuvent constituer
la preuve d’un effort conjoint. Par exemple, dans
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constructive trust analysis was that the parties had
pooled their efforts to establish themselves in a
ranch operation. Joint contributions were also an
important aspect of the Court’s analyses in Peter,
Sorochan, and Pettkus. Pooling of efforts and
resources, whether capital or income, has also
been noted in the appellate case law (see, e.g.,
Birmingham v. Ferguson, 2004 CanLII 4764 (Ont.
C.A.); McDougall v. Gesell Estate, 2001 MBCA
3, 153 Man. R. (2d) 54, at para. 14). The use of
parties’ funds entirely for family purposes may be
indicative of the pooling of resources: McDougall.
The parties may also be said to be pooling their
resources where one spouse takes on all, or a
greater proportion, of the domestic labour, freeing
the other spouse from those responsibilities, and
enabling him or her to pursue activities in the paid
workforce (see Nasser v. Mayer-Nasser (2000), 5
R.F.L. (5th) 100 (Ont. C.A.); Panara v. Di Ascenzo,
2005 ABCA 47, 361 A.R. 382, at para. 27).

(b) Economic Integration
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Murdoch, le fait que les parties avaient uni leurs
efforts dans le but de réaliser leur établissement
dans une exploitation d’élevage était au cœur de
l’analyse du juge Laskin sur la fiducie constructoire. Les contributions conjointes sont aussi un
aspect important des analyses de la Cour dans
Peter, Sorochan et Pettkus. La mise en commun
des efforts et des ressources, à titre de capital ou de
revenu, a également été soulignée dans des affaires jugées en appel (voir, par exemple, Birmingham
c. Ferguson, 2004 CanLII 4764 (C.A. Ont.);
McDougall c. Gesell Estate, 2001 MBCA 3, 153
Man. R. (2d) 54, par. 14). Le fait que les fonds des
parties soient entièrement consacrés à la famille
peut indiquer une mise en commun des ressources : McDougall. On peut aussi affirmer que les
parties mettent leurs ressources en commun quand
un conjoint s’acquitte de la totalité, ou de la plus
grande partie, des travaux domestiques, libérant
l’autre de ces responsabilités et lui permettant de
se consacrer à ses activités rémunérées à l’extérieur
(voir Nasser c. Mayer-Nasser (2000), 5 R.F.L. (5th)
100 (C.A. Ont.), et Panara c. Di Ascenzo, 2005
ABCA 47, 361 A.R. 382, par. 27).
b) Intégration économique

[92] Another group of factors, related to those in
the first group, concerns the degree of economic
interdependence and integration that characterized
the parties’ relationship (Birmingham; Pettkus;
Nasser). The more extensive the integration of
the couple’s finances, economic interests and economic well-being, the more likely it is that they
should be considered as having been engaged in a
joint family venture. For example, the existence of
a joint bank account that was used as a “common
purse”, as well as the fact that the family farm was
operated by the family unit, were key factors in
Dickson J.’s analysis in Rathwell. The sharing of
expenses and the amassing of a common pool of
savings may also be relevant considerations (see
Wilson; Panara).

[92] Le deuxième ensemble de facteurs, liés à
ceux du premier ensemble, a trait au degré d’interdépendance et d’intégration économiques caractérisant la relation des parties (Birmingham; Pettkus;
Nasser). Plus le niveau d’intégration des finances,
des intérêts économiques et du bien-être économique des conjoints est élevé, plus il est probable que
ceux-ci soient considérés comme ayant été engagés dans une coentreprise familiale. Par exemple,
l’existence d’un compte de banque conjoint utilisé
comme une « bourse commune », ainsi que le fait
que l’unité familiale exploitait la ferme, constituaient des facteurs clés dans l’analyse effectuée
par le juge Dickson dans Rathwell. Le partage des
dépenses et la mise en commun des économies peuvent aussi être des facteurs pertinents (voir Wilson;
Panara).

[93] The parties’ conduct may further indicate
a sense of collectivity, mutuality, and prioritization of the overall welfare of the family unit over

[93] La conduite des parties peut aussi indiquer
un sentiment d’appartenance, de réciprocité et de
priorité du bien-être de l’unité familiale par rapport
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aux intérêts individuels de chacun des membres
(McCamus, p. 366). Ces facteurs, parmi d’autres,
peuvent indiquer que le bien-être économique et la
vie des parties sont bien intégrés (voir, par exemple,
Pettkus, p. 850).
c) Intention réelle

[94] Underpinning the law of unjust enrichment
is an appropriate concern for the autonomy of the
parties, and this is a particularly important consideration in relation to domestic partnerships. While
domestic partners might not marry for a host of
reasons, one of them may be the deliberate choice
not to have their lives economically intertwined.
Thus, in considering whether there is a joint family
venture, the actual intentions of the parties must
be given considerable weight. Those intentions
may have been expressed by the parties or may be
inferred from their conduct. The important point,
however, is that the quest is for their actual intent
as expressed or inferred, not for what in the court’s
view “reasonable” parties ought to have intended
in the same circumstances. Courts must be vigilant
not to impose their own views, under the guise of
inferred intent, in order to reach a certain result.

[94] Un souci du respect de l’autonomie des parties sous-tend les règles relatives à l’enrichissement
injustifié, et il s’agit d’un élément particulièrement
important dans les unions libres. Les conjoints
de fait peuvent décider de ne pas se marier pour
une foule de raisons, mais l’une d’elles peut être le
choix délibéré de ne pas être financièrement liés.
Par conséquent, pour savoir s’il existe une coentreprise familiale, il faut accorder une importance
considérable aux intentions réelles des parties. Ces
intentions peuvent avoir été exprimées par les parties ou inférées de leur conduite. Cependant, ce
qui importe, c’est que l’on recherche leur intention
réelle, expresse ou inférée, et non ce que, selon la
cour, des parties « raisonnables » auraient dû vouloir dans les mêmes circonstances. Les tribunaux
doivent, en invoquant l’intention inférée, veiller à
ne pas imposer leurs points de vue dans le but d’arriver à un certain résultat.

[95] Courts may infer from the parties’ conduct
that they intended to share in the wealth they jointly
created (P. Parkinson, “Beyond Pettkus v. Becker:
Quantifying Relief for Unjust Enrichment” (1993),
43 U.T.L.J. 217, at p. 245). The conduct of the parties may show that they intended the domestic and
professional spheres of their lives to be part of a
larger, common venture (Pettkus; Peter; Sorochan).
In some cases, courts have explicitly labelled the
relationship as a “partnership” in the social and
economic sense (Panara, at para. 71; McDougall,
at para. 14). Similarly, the intention to engage in a
joint family venture may be inferred where the parties accepted that their relationship was “equivalent
to marriage” (Birmingham, at para. 1), or where the
parties held themselves out to the public as married
(Sorochan). The stability of the relationship may
be a relevant factor as may the length of cohabitation (Nasser; Sorochan; Birmingham). When parties have lived together in a stable relationship for

[95] Les tribunaux peuvent déduire de la conduite
des parties qu’elles avaient l’intention de partager la
richesse qu’elles ont créée ensemble (P. Parkinson,
« Beyond Pettkus v. Becker : Quantifying Relief
for Unjust Enrichment » (1993), 43 U.T.L.J. 217,
p. 245). La conduite des parties peut démontrer
qu’elles voulaient que leurs vies familiale et professionnelle fassent partie d’un tout, d’une entreprise commune (Pettkus; Peter; Sorochan). Dans
certains cas, les tribunaux ont expressément défini
la relation comme étant une [TRADUCTION] « association » d’un point de vue social et économique
(Panara, par. 71; McDougall, par. 14). De même,
l’intention de s’engager dans une coentreprise familiale peut être déduite quand les parties ont reconnu
que leur relation était [TRADUCTION] « équivalente
au mariage » (Birmingham, par. 1), ou quand les
parties se présentaient auprès d’autrui comme un
couple marié (Sorochan). La stabilité de la relation
peut constituer un facteur pertinent, tout comme
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a lengthy period, it may be nearly impossible to
engage in a precise weighing of the benefits conferred within the relationship (McDougall; Nasser).

la durée de la cohabitation (Nasser; Sorochan;
Birmingham). Si les parties ont vécu une relation
stable pendant une longue période, il est presque
impossible de soupeser précisément les avantages
conférés dans le cadre de la relation (McDougall;
Nasser).

[96] The title to property may also reflect an
intent to share wealth, or some portion of it, equitably. This may be the case where the parties are joint
tenants of property. Even where title is registered
to one of the parties, acceptance of the view that
wealth will be shared may be evident from other
aspects of the parties’ conduct. For example, there
may have been little concern with the details of
title and accounting of monies spent for household
expenses, renovations, taxes, insurance, and so on.
Plans for property distribution on death, whether
in a will or a verbal discussion, may also indicate
that the parties saw one another as domestic and
economic partners.

[96] Le titre de propriété peut aussi refléter une
intention de partager équitablement la richesse,
ou une partie de celle-ci. Ce peut être le cas lorsque les parties possèdent des biens en commun.
Même quand le titre est enregistré au nom d’une
des parties, d’autres aspects de la conduite des parties peuvent indiquer que la richesse sera partagée.
Par exemple, les parties peuvent être très peu intéressées par tout ce qui entoure le titre et l’état des
sommes dépensées pour la résidence, les rénovations, les taxes, les assurances et tout le reste. Les
plans de répartition des biens au décès, que ce soit
dans un testament ou une déclaration verbale, peuvent aussi indiquer que les parties se considéraient
comme des partenaires conjugaux et économiques.

[97] The parties’ actual intent may also negate
the existence of a joint family venture, or support
the conclusion that particular assets were to be held
independently. Once again, it is the parties’ actual
intent, express or inferred from the evidence, that is
the relevant consideration.

[97] L’intention réelle des parties pourrait aussi
permettre d’écarter l’existence d’une coentreprise
familiale ou étayer la conclusion selon laquelle des
biens déterminés devaient être détenus de façon
indépendante. Encore une fois, c’est l’intention
réelle des parties, expresse ou inférée de la preuve,
qui est le facteur pertinent.

(d) Priority of the Family
[98] A final category of factors to consider in
determining whether the parties were in fact
engaged in a joint family venture is whether and
to what extent they have given priority to the
family in their decision making. A relevant question is whether there has been in some sense detrimental reliance on the relationship, by one or
both of the parties, for the sake of the family. As
Professor McCamus puts it, the question is whether
the parties have been “[p]roceeding on the basis
of understandings or assumptions about a shared
future which may or may not be articulated” (p.
365). The focus is on contributions to the domestic
and financial partnership, and particularly financial sacrifices made by the parties for the welfare

d) Priorité accordée à la famille
[98] Le dernier ensemble de facteurs à considérer pour déterminer si les parties participaient à
une coentreprise familiale consiste à savoir si elles
avaient donné la priorité à la famille dans le processus décisionnel, et ce, dans quelle mesure. Une
question pertinente est de savoir si, dans une certaine mesure, une des parties ou les deux se sont
fiés sur la relation à leur détriment, mais pour le
bien-être de la famille. Comme l’indique le professeur McCamus, la question est de savoir si les
parties ont [TRADUCTION] « [a]gi en sachant ou en
supposant qu’elles mèneraient une vie commune,
peu importe que cela ait été dit ou non » (p. 365).
L’accent est mis sur les contributions au partenariat
domestique et financier, et particulièrement sur les
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of the collective or family unit. Whether the roles
of the parties fall into the traditional wage earner/
homemaker division, or whether both parties are
employed and share domestic responsibilities, it
is frequently the case that one party relies on the
success and stability of the relationship for future
economic security, to his or her own economic detriment (Parkinson, at p. 243). This may occur in a
number of ways including: leaving the workforce
for a period of time to raise children; relocating for
the benefit of the other party’s career (and giving
up employment and employment-related networks as a result); foregoing career or educational
advancement for the benefit of the family or relationship; and accepting underemployment in order
to balance the financial and domestic needs of the
family unit.

sacrifices financiers consentis par les parties pour
le bien-être de l’unité collective ou familiale. Que
les rôles des parties correspondent à la répartition
traditionnelle des tâches entre le salarié et la femme
au foyer, ou que les deux parties aient un emploi et
partagent les responsabilités domestiques, il arrive
souvent qu’une des parties se fie à la réussite et à la
stabilité de la relation pour en assurer la sécurité
économique, à son propre détriment économique
(Parkinson, p. 243). Cela peut survenir de nombreuses façons, notamment lorsqu’une partie quitte
le marché du travail pendant un certain temps pour
élever les enfants; en déménageant pour aider la
carrière de l’autre partie (et, par conséquent, en
abandonnant son emploi et les réseaux liés à l’emploi); en renonçant à une carrière ou à une formation pour le bien de la famille ou de la relation; et
en acceptant un sous-emploi dans le but d’équilibrer les besoins financiers et domestiques de l’unité
familiale.

[99] As I see it, giving priority to the family is not
associated exclusively with the actions of the more
financially dependent spouse. The spouse with the
higher income may also make financial sacrifices
(for example, foregoing a promotion for the benefit of family life), which may be indicative that
the parties saw the relationship as a domestic and
financial partnership. As Professor Parkinson puts
it, the joint family venture may be identified where

[99] Selon moi, accorder la priorité à la famille
n’est pas exclusivement le fait du conjoint le plus
dépendant financièrement. Le conjoint ayant le
revenu le plus élevé peut aussi faire des sacrifices
financiers (par exemple, en renonçant à une promotion au profit de la vie familiale), ce qui peut
indiquer que les parties considéraient la relation
comme un partenariat domestique et financier.
Comme l’indique le professeur Parkinson, il y a
une coentreprise familiale quand

[o]ne party has encouraged the other to rely to her
detriment by leaving the workforce or forgoing other
career opportunities for the sake of the relationship,
and the breakdown of the relationship leaves her in a
worse position than she would otherwise have been had
she not acted in this way to her economic detriment.
[p. 256]

[TRADUCTION] [u]ne partie a encouragé l’autre à se fier
à elle à son détriment en quittant le marché du travail ou
en renonçant à d’autres possibilités d’avancement pour
le bien de la relation, et la rupture la laisse dans une
situation pire que si elle n’avait pas agi de cette façon à
son détriment économique. [p. 256]

(6) Summary of Quantum Meruit Versus
Constructive Trust

(6) Quantum meruit plutôt que fiducie
constructoire : résumé

[100]
1.

I conclude:

The monetary remedy for unjust enrichment is
not restricted to an award based on a fee-forservices approach.

[100]
1.

En conclusion :

La réparation pécuniaire pour enrichissement
injustifié ne se limite pas à une indemnité
calculée en fonction de la rémunération des
services rendus.
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2. Where the unjust enrichment is most realistically characterized as one party retaining a
disproportionate share of assets resulting from
a joint family venture, and a monetary award
is appropriate, it should be calculated on the
basis of the share of those assets proportionate
to the claimant’s contributions.

2. Dans les cas où l’enrichissement injustifié est,
de façon très réaliste, défini comme étant le fait
pour une partie de conserver une part disproportionnée des biens provenant d’une coentreprise familiale, et qu’une réparation pécuniaire
est appropriée, il faut calculer cette réparation
en fonction de la part de ces biens qui est proportionnelle aux contributions du demandeur.

3. To be entitled to a monetary remedy of this
nature, the claimant must show both (a) that
there was, in fact, a joint family venture, and
(b) that there is a link between his or her contributions to it and the accumulation of assets
and/or wealth.

3. Pour avoir droit à une réparation pécuniaire
de cette nature, le demandeur doit prouver :
a) qu’une coentreprise familiale existait effectivement, et b) qu’il existe un lien entre ses
contributions à la coentreprise et l’accumulation de l’avoir ou de la richesse.

4. Whether there was a joint family venture is a
question of fact and may be assessed by having
regard to all of the relevant circumstances,
including factors relating to (a) mutual effort,
(b) economic integration, (c) actual intent and
(d) priority of the family.

4. La question de savoir s’il existait une coentreprise familiale est une question de fait et on
peut l’apprécier en prenant en considération
toutes les circonstances pertinentes, y compris
les facteurs relatifs : a) à l’effort commun, b) à
l’intégration économique, c) à l’intention réelle
et d) à la priorité accordée à la famille.

F. Mutual Benefit Conferral

F. Avantages réciproques

(1) Introduction

(1) Introduction

[101] As discussed earlier, the unjust enrichment
analysis in domestic situations is often complicated
by the fact that there has been a mutual conferral of benefits; each party in almost all cases confers benefits on the other: Parkinson, at p. 222. Of
course, a claimant cannot expect both to get back
something given to the defendant and retain something received from him or her: Birks, at p. 415.
The unjust enrichment analysis must take account
of this common sense proposition. How and where
in the analysis should this be done?

[101] Comme je l’ai déjà mentionné, l’analyse de
l’enrichissement injustifié en matière familiale se
complique souvent du fait qu’il y a eu des avantages
réciproques; dans presque tous les cas, chaque partie
confère des avantages à l’autre partie : Parkinson, p.
222. Bien entendu, le demandeur ne peut pas s’attendre tout à la fois à récupérer quelque chose qu’il a
donné au défendeur et à conserver une chose que lui
a donnée le défendeur : Birks, p. 415. L’analyse doit
tenir compte de cette proposition sensée. Comment
et à quel moment dans l’analyse faut-il prendre en
compte les avantages réciproques?

[102] The answer is fairly straightforward when
the essence of the unjust enrichment claim is that
one party has emerged from the relationship with
a disproportionate share of assets accumulated
through their joint efforts. These are the cases of
a joint family venture in which the mutual efforts
of the parties have resulted in an accumulation
of wealth. The remedy is a share of that wealth

[102] La réponse est assez simple si l’allégation d’enrichissement injustifié veut essentiellement qu’une partie ait quitté la relation avec une
part disproportionnée des avoirs accumulés grâce
aux efforts conjoints. C’est le cas des coentreprises familiales dans lesquelles les efforts communs
des parties ont permis d’accumuler une richesse.
La réparation consiste en une part de cette richesse
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proportionate to the claimant’s contributions. Once
the claimant has established his or her contribution to a joint family venture, and a link between
that contribution and the accumulation of wealth,
the respective contributions of the parties are taken
into account in determining the claimant’s proportionate share. While determining the proportionate
contributions of the parties is not an exact science,
it generally does not call for a minute examination
of the give and take of daily life. It calls, rather, for
the reasoned exercise of judgment in light of all of
the evidence.

proportionnée aux contributions du demandeur. Une
fois que le demandeur a démontré sa contribution
à la coentreprise familiale ainsi que le lien entre
cette contribution et l’accumulation de la richesse,
les contributions respectives des parties sont prises
en considération pour déterminer la part proportionnelle du demandeur. Bien que le calcul des contributions proportionnelles des parties ne soit pas une
science exacte, il n’est généralement pas nécessaire
d’effectuer un examen détaillé des contributions et
des concessions quotidiennes. Il faut plutôt porter un
jugement raisonné à la lumière de l’ensemble de la
preuve.

[103] Mutual benefit conferral, however, gives
rise to more practical problems in an unjust enrichment claim where the appropriate remedy is a
money award based on a fee-for-services-provided
approach. The fact that the defendant has also
provided services to the claimant may be seen as
a factor relevant at all stages of the unjust enrichment analysis. Some courts have considered benefits received by the claimant as part of the benefit/detriment analysis (for example, at the Court
of Appeal in Peter v. Beblow (1990), 50 B.C.L.R.
(2d) 266). Others have looked at mutual benefits as
an aspect of the juristic reason inquiry (for example, Ford v. Werden (1996), 27 B.C.L.R. (3d) 169
(C.A.), and the Court of Appeal judgment in Kerr).
Still others have looked at mutual benefits in relation to both juristic reason and at the remedy stage
(for example, as proposed in Wilson). It is apparent
that some clarity and consistency is necessary with
respect to this issue.

[103] Cependant, les avantages réciproques entraînent des problèmes pratiques particuliers lorsque la
réparation appropriée consiste en une indemnité
pécuniaire calculée en fonction de la valeur de la
rémunération des services rendus. Le fait que le
défendeur ait aussi fourni des services au demandeur peut être considéré comme un facteur pertinent
à toutes les étapes de l’analyse de l’enrichissement
injustifié. Certains tribunaux ont examiné les avantages reçus par le demandeur dans le cadre de l’analyse des avantages et des désavantages (par exemple, la Cour d’appel dans Peter c. Beblow (1990), 50
B.C.L.R. (2d) 266). D’autres ont considéré les avantages réciproques comme un aspect de l’analyse
du motif juridique (par exemple, Ford c. Werden
(1996), 27 B.C.L.R. (3d) 169 (C.A.), et le jugement
de la Cour d’appel dans l’affaire Kerr). D’autres
encore ont examiné les avantages réciproques tant
à l’étape de l’analyse du motif juridique qu’à celle
de la réparation (par exemple, tel que proposé dans
Wilson). De toute évidence, une certaine clarté et
une certaine cohérence s’imposent sur ce point.

[104] In my view, there is much to be said about
the approach to the mutual benefit analysis mapped
out by Huddart J.A. in Wilson. Specifically, I would
adopt her conclusions that mutual enrichments
should mainly be considered at the defence and
remedy stages, but that they may be considered at
the juristic reason stage to the extent that the provision of reciprocal benefits constitutes relevant evidence of the existence (or non-existence) of juristic
reason for the enrichment (para. 9). This approach
is consistent with the authorities from this Court,

[104] À mon avis, il y a beaucoup à dire sur la
méthode d’analyse des avantages réciproques élaborée par la juge Huddart de la cour d’appel dans
l’affaire Wilson. Plus particulièrement, je ferais
miennes ses conclusions selon lesquelles les enrichissements mutuels devraient être examinés principalement au stade de la défense ou à celui de la
réparation, mais qu’il est aussi possible de le faire
au stade de l’analyse du motif juridique dans la
mesure où l’octroi d’avantages réciproques constitue une preuve pertinente de l’existence (ou de
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and provides a straightforward and just method of
ensuring that mutual benefit conferral is fully taken
into account without short-circuiting the proper
unjust enrichment analysis. I will briefly set out
why, in my view, this approach is sound.

l’absence) d’un motif juridique justifiant l’enrichissement (par. 9). Cette approche est conforme à la
jurisprudence de notre Cour, et elle offre un moyen
simple et juste de faire en sorte que l’octroi d’avantages réciproques soit dûment pris en considération
sans court-circuiter l’analyse de l’enrichissement
injustifié. Je vais expliquer brièvement pourquoi, à
mon avis, cette approche est bien fondée.

[105] At the outset, however, I should say that this
Court’s decision in Peter does not mandate consideration of mutual benefits at the juristic reason
stage of the analysis: see, e.g., Ford, at para. 14;
Thomas v. Fenton, 2006 BCCA 299, 269 D.L.R.
(4th) 376, at para. 18. Rather, Peter made clear
that mutual benefit conferral should generally not
be considered at the benefit and detriment stages;
the Court also approved the trial judge’s decision
to take mutual benefits into account at the remedy
stage of the unjust enrichment analysis.

[105] D’entrée de jeu, toutefois, je souligne que
l’arrêt Peter de notre Cour n’exige pas que l’on
prenne en considération les avantages réciproques
à l’étape de l’analyse du motif juridique : voir, par
exemple, Ford, par. 14; Thomas c. Fenton, 2006
BCCA 299, 269 D.L.R. (4th) 376, par. 18. Au
contraire, il ressort clairement de Peter qu’on ne
devrait généralement pas tenir compte des avantages réciproques au stade de l’analyse avantagesdésavantages; la Cour a aussi approuvé la décision
du juge de première instance de prendre en considération les avantages réciproques au moment de
déterminer la réparation à accorder au titre de l’enrichissement injustifié.

[106] In Peter, the trial judge found that all three
elements of unjust enrichment had been established.
Before Ms. Peter and Mr. Beblow started living
together, he had a housekeeper whom he paid $350
per month. When Ms. Peter moved in with her children and assumed the housekeeping and child-care
responsibilities, the housekeeper was no longer
required. The trial judge valued Ms. Peter’s contribution by starting with the amount Mr. Beblow
had paid his housekeeper, but then discounting this
figure by one half to reflect the benefits Ms. Peter
received in return. The trial judge then used that
discounted figure to value Ms. Peter’s services over
the 12 years of the relationship: [1988] B.C.J. No.
887 (QL).

[106] Dans Peter, le juge de première instance a
conclu que les trois éléments de l’enrichissement
injustifié avaient été prouvés. Avant que M. Beblow
n’habite avec Mme Peter, il avait une aide ménagère qu’il payait 350 $ par mois. Lorsque Mme Peter
a emménagé chez lui avec ses enfants et qu’elle a
assumé les tâches ménagères en plus de s’occuper
des enfants, l’aide ménagère n’était plus nécessaire.
Le juge de première instance a déterminé la valeur
de la contribution de Mme Peter en partant du montant que M. Beblow donnait à l’aide ménagère, puis
en en soustrayant la moitié pour refléter les avantages que Mme Peter a reçus en retour. Le juge de première instance a ensuite utilisé ce montant réduit
pour déterminer la valeur des services rendus par
Mme Peter pendant les 12 années qu’a duré la relation : [1988] B.C.J. No. 887 (QL).

[107] The Court of Appeal, at (1990), 50 B.C.L.R.
(2d) 266, set aside the judge’s finding on the basis
that Ms. Peter had failed to establish that she had
suffered a deprivation corresponding to the benefits she had conferred on Mr. Beblow. The court
reasoned that, although she had performed the services of a housekeeper and homemaker, she had

[107] La Cour d’appel, dans (1990), 50 B.C.L.R.
(2d) 266, a écarté cette conclusion au motif que
Mme Peter n’avait pas réussi à prouver qu’elle avait
subi un appauvrissement correspondant aux avantages qu’elle avait conférés à M. Beblow. La cour a
conclu que, bien qu’elle ait rendu les services d’une
aide ménagère et d’une personne au foyer, elle avait
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received compensation because she and her children lived in Mr. Beblow’s home rent free and he
contributed more for groceries than she had.

reçu une compensation parce que ses enfants et elle
vivaient chez M. Beblow sans avoir à payer de loyer
et que celui-ci contribuait plus qu’elle à payer l’épicerie.

[108] This Court reversed the Court of Appeal
and restored the trial judge’s award. The Court
was unanimous that Ms. Peter had established
all of the elements of unjust enrichment, including deprivation. Cory J. (with whom McLachlin
J. agreed on this point) made short work of Mr.
Beblow’s submission that Ms. Peter had not shown
deprivation. He observed, “As a general rule, if it
is found that the defendant has been enriched by
the efforts of the plaintiff there will, almost as a
matter of course be deprivation suffered by the
plaintiff”: at p. 1013. The Court also unanimously
upheld the trial judge’s approach of taking account
of the benefits Ms. Peter had received at the remedy
stage of his decision. As noted, the trial judge had
reduced the monthly amount used to calculate
Ms. Peter’s award by 50 percent to reflect benefits
she had received from Mr. Beblow. McLachlin J.
did not disagree with this approach, holding at p.
1003 that the figure arrived at by the judge fairly
reflected the value of Ms. Peter’s contribution to
the family assets. Cory J., at p. 1025, referred to
the trial judge’s approach as “a fair means of calculating the amount due to the appellant”. Thus, the
Court approved the approach of taking the mutual
benefit issue into account at the remedy stage of
the analysis. Peter therefore does not support the
view that mutual benefits should be considered at
the benefit/detriment or juristic reason stages of the
analysis.

[108] Notre Cour a infirmé la décision de la Cour
d’appel et a rétabli la décision du juge de première
instance. La Cour a décidé à l’unanimité que Mme
Peter avait prouvé tous les éléments de l’enrichissement injustifié, y compris l’appauvrissement. Le juge
Cory (la juge McLachlin partageait son avis sur ce
point) est passé rapidement sur la prétention de M.
Beblow selon laquelle Mme Peter n’avait pas démontré l’appauvrissement. Il a fait remarquer que, « [e]n
règle générale, si l’on constate que le défendeur s’est
enrichi du fait des efforts de la demanderesse, cette
dernière subira presque certainement un appauvrissement » : p. 1013. La Cour a aussi confirmé à l’unanimité l’approche du juge de première instance selon
laquelle il faut tenir compte des avantages reçus par
Mme Peter au moment de déterminer la réparation
à accorder. Comme je l’ai déjà indiqué, le juge de
première instance avait réduit de moitié le montant
mensuel utilisé pour calculer la somme accordée à
Mme Peter pour refléter les avantages que celle-ci
avait reçus de M. Beblow. La juge McLachlin n’a
pas rejeté cette approche, concluant à la p. 1003 que
le montant auquel était arrivé le juge reflétait bien
la valeur de la contribution de Mme Peter à l’avoir
familial. À la page 1025, le juge Cory a qualifié l’approche du juge de première instance de « façon équitable de calculer le montant dû à l’appelante ». Ainsi,
la Cour a souscrit à l’approche selon laquelle il faut,
dans l’analyse, tenir compte de la question des avantages réciproques à l’étape de la réparation. L’arrêt
Peter n’étaye donc pas le point de vue selon lequel
il convient, dans l’analyse, d’examiner les avantages
réciproques à l’étape de l’examen des avantages et
des désavantages ou à celle du motif juridique.

(2) The Correct Approach
[109] As I noted earlier, my view is that mutual
benefit conferral can be taken into account at the
juristic reason stage of the analysis, but only to
the extent that it provides relevant evidence of the
existence of a juristic reason for the enrichment.
Otherwise, the mutual exchange of benefits should

(2) La bonne approche
[109] Comme je l’ai déjà dit, je suis d’avis que les
avantages réciproques peuvent être pris en considération à l’étape de l’analyse du motif juridique, mais
seulement dans la mesure où ils offrent une preuve
pertinente de l’existence d’un tel motif. Autrement,
il faut en tenir compte à l’étape de la défense ou de
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be taken into account at the defence and/or remedy
stage. It is important to note that this can, and
should, take place whether or not the defendant has
made a formal counterclaim or pleaded set-off.

la réparation. Il est important de souligner que cela
peut, et devrait, avoir lieu peu importe que le défendeur ait présenté une demande reconventionnelle
formelle ou invoqué la compensation.

[110] I turn first to why mutual benefits should
not be addressed at the benefit/detriment stage of
the analysis. In my view, refusing to address mutual
benefits at that point is consistent with the quantum meruit origins of the fee-for-services approach
and, as well, with the straightforward economic
approach to the benefit/detriment analysis which
has been consistently followed by this Court.

[110] Je vais d’abord expliquer pourquoi les avantages réciproques ne devraient pas être examinés,
dans l’analyse, à l’étape de l’examen des avantages
et des désavantages. À mon avis, refuser de traiter de la question des avantages réciproques à cette
étape est conforme à la notion du quantum meruit
dont l’approche fondée sur la rémunération des services rendus tire son origine et aussi à l’analyse
économique simple des avantages et des désavantages, que notre Cour a toujours utilisée.

[111] An unjust enrichment claim based on a feefor-services approach is analogous to the traditional
claim for quantum meruit. In quantum meruit
claims, the fact that some benefit had flowed from
the defendant to the claimant is taken into account
by reducing the claimant’s recovery by the amount
of the countervailing benefit provided. For example, in a quantum meruit claim where the plaintiff
is seeking to recover money paid pursuant to an
unenforceable contract, but received some benefit
from the defendant already, the claim will succeed
but the award will be reduced by an amount corresponding to the value of that benefit: Maddaugh
and McCamus (loose-leaf ed.), vol. II, at §13:200.
The authors offer as an example Giles v. McEwan
(1896), 11 Man. R. 150 (Q.B. en banc). In that case,
two employees recovered in quantum meruit for
services provided to the defendant under an unenforceable agreement, but the amount of the award
was reduced to reflect the value of benefits the
defendant had provided to them. Thus, taking the
benefits conferred by the defendant into account at
the remedy stage is consistent with general principles of quantum meruit claims. Of course, if
the defendant has pleaded a counterclaim or setoff, the mutual benefit issue must be resolved
in the course of considering that defence or
claim.

[111] L’action pour enrichissement injustifié fondée sur la rémunération des services rendus est analogue à la réclamation traditionnelle fondée sur le
quantum meruit. Dans ces réclamations, le fait que le
défendeur ait conféré un avantage au demandeur est
pris en considération pour réduire le recouvrement
du demandeur du montant de l’avantage ainsi reçu.
Par exemple, s’agissant d’une réclamation fondée
sur le quantum meruit où le demandeur cherche à
recouvrer les sommes payées en vertu d’un contrat
inexécutable alors qu’il a déjà reçu un avantage du
défendeur, la réclamation sera accueillie, mais l’indemnité sera réduite du montant correspondant à
la valeur de cet avantage : Maddaugh et McCamus
(éd. feuilles mobiles), vol. II, §13:200. Les auteurs
citent, à titre d’exemple, l’affaire Giles c. McEwan
(1896), 11 Man. R. 150 (B.R. in banco). Dans cette
affaire, deux employés avaient présenté une réclamation fondée sur le quantum meruit afin de recouvrer la valeur des services rendus au défendeur en
vertu d’un contrat inexécutable, mais le montant de
l’indemnité a été réduit pour refléter la valeur des
avantages conférés par le défendeur. Ainsi, prendre
en considération à l’étape de la réparation les avantages conférés par le défendeur est conforme aux
principes généraux s’appliquant aux réclamations
fondées sur le quantum meruit. Bien entendu, si
le défendeur a déposé une demande reconventionnelle ou a invoqué la compensation, la question des
avantages mutuels doit être tranchée au moment de
considérer ce moyen de défense ou cette demande.

2011 SCC 10 (CanLII)

324

KERR

c.

BARANOW

Le juge Cromwell

325

[112] Refusing to take mutual benefits into
account at the benefit/detriment stage is also supported by a straightforward economic approach to
the benefit/detriment analysis which the Court has
consistently followed. Garland is a good example.
The class action plaintiffs claimed in unjust enrichment to seek restitution for late payment penalties
that had been imposed but that this Court (in an
earlier decision) found had been charged at a criminal rate of interest: see Garland v. Consumers’ Gas
Co., [1998] 3 S.C.R. 112. The company argued that
it had not been enriched because its rates were set
by a regulatory mechanism out of its control, and
that the rates charged would have been even higher
had the company not received the late payment
penalties as part of its revenues. That argument was
accepted by the Court of Appeal, but rejected on
the further appeal to this Court. Iacobucci J., for
the Court, held that the payment of money, under
the “straightforward economic approach” adopted
in Peter, was a benefit: para. 32. He stated at para.
36: “There simply is no doubt that Consumers’ Gas
received the monies represented by the [late payment penalties] and had that money available for
use in the carrying on of its business. . . . We are
not, at this stage, concerned with what happened to
this benefit in the ongoing operation of the regulatory scheme.” The Court held that the company was
in fact asserting the “change of position” defence
(that is, the defence that is available when “an innocent defendant demonstrates that it has materially
changed its position as a result of an enrichment
such that it would be inequitable to require the benefit to be returned”: para. 63). This defence is considered only after the three elements of an unjust
enrichment claim have been established: para.
37. Thus the Court declined to get into a detailed
consideration at the benefit/detriment stage of the
defendant’s submissions that it had not benefitted
because of the regulatory scheme.

[112] Suivant l’analyse économique simple des
avantages et des désavantages que la Cour a toujours utilisée, il faut refuser de prendre les avantages
réciproques en considération à cette étape. L’arrêt
Garland en offre un bon exemple. Dans un recours
collectif, les demandeurs réclamaient la restitution,
pour enrichissement injustifié, des pénalités pour
paiement en retard imposées mais que notre Cour
(dans une décision antérieure) avait déclaré constituer des intérêts à un taux criminel : voir Garland
c. Consumers’ Gas Co., [1998] 3 R.C.S. 112.
L’entreprise a soutenu qu’elle ne s’était pas enrichie
parce que ses taux étaient fixés par un mécanisme de
réglementation indépendant, et que les taux auraient
été encore plus élevés si l’entreprise n’avait pas reçu
les pénalités pour paiement en retard à titre de recettes. Cet argument a été accepté par la Cour d’appel,
mais a été rejeté lors du pourvoi devant notre Cour.
Le juge Iacobucci, rédigeant pour la Cour, a conclu
que les paiements, dans le cadre de l’« analyse économique simple » adoptée dans Peter, constituaient
un avantage : par. 32. Voici ce qu’il a affirmé au
par. 36 : « Il n’y a simplement aucun doute que
Consumers’ Gas a reçu les sommes d’argent représentées par les [pénalités pour paiement en retard]
et qu’elle pouvait utiliser cet argent pour exploiter
son entreprise. [. . .] À ce stade, nous ne nous intéressons pas à la question de savoir où est passé cet
avantage dans le cadre de l’application du régime
de réglementation. » La Cour a conclu que l’entreprise invoquait en fait le moyen de défense fondé sur
« le changement de situation » (c.-à-d., le moyen de
défense que peut faire valoir « un défendeur innocent démontre qu’à la suite d’un enrichissement il a
modifié sa situation à un point tel qu’il serait inéquitable de l’obliger à rendre l’avantage qu’il a reçu » :
par. 63). Ce moyen de défense est pris en considération seulement une fois remplies les trois conditions de l’action pour enrichissement injustifié : par.
37. La Cour a donc refusé de procéder, à l’étape de
l’examen des avantages et des désavantages, à un
examen détaillé des prétentions du défendeur selon
lesquelles il n’avait bénéficié d’aucun avantage à
cause du régime de réglementation.

[113] While Garland dealt with the payment of
money, my view is that the same approach should
be applied where the alleged enrichment consists

[113] L’arrêt Garland portait sur le paiement
d’une somme d’argent, mais j’estime qu’il faut
appliquer la même méthode quand l’enrichissement
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of services. Provided that they confer a tangible
benefit on the defendant, the services will generally constitute an enrichment and a corresponding
deprivation. Whether the deprivation was counterbalanced by benefits flowing to the claimant from
the defendant should not be addressed at the first
two steps of the analysis. I turn now to the limited
role that mutual benefit conferral may have at the
juristic reason stage of the analysis.

allégué consiste en des services. Dans la mesure où
ils confèrent un avantage tangible au défendeur,
les services constituent généralement un enrichissement et un appauvrissement correspondant. La
question de savoir si l’appauvrissement était contrebalancé par des avantages conférés au demandeur
par le défendeur ne devrait pas être traitée aux deux
premières étapes de l’analyse. J’examinerai maintenant le rôle limité que peuvent jouer les avantages
réciproques à l’étape de l’analyse du motif juridique.

[114] As previously set out, juristic reason is
the third of three parts to the unjust enrichment
analysis. As McLachlin J. put it in Peter, at p. 990,
“It is at this stage that the court must consider
whether the enrichment and detriment, morally
neutral in themselves, are ‘unjust’.” The juristic
reason analysis is intended to reveal whether there
is a reason for the defendant to retain the enrichment, not to determine its value or whether the
enrichment should be set off against reciprocal
benefits: Wilson, at para. 30. Garland established
that claimants must show that there is no juristic
reason falling within any of the established categories, such as whether the benefit was a gift or pursuant to a legal obligation. If that is established, it is
open to the defendant to show that a different juristic reason for the enrichment should be recognized,
having regard to the parties’ reasonable expectations and public policy considerations.

[114] Comme je l’ai déjà dit, le motif juridique
est la troisième des trois parties de l’analyse de
l’enrichissement injustifié. Comme l’a dit la juge
McLachlin à la p. 990 de l’arrêt Peter, « [c]’est à
cette étape que le tribunal doit vérifier si l’enrichissement et le désavantage, moralement neutres en soi,
sont “injustes” ». L’analyse du motif juridique vise à
indiquer si le défendeur est justifié de conserver l’enrichissement, et non pas à en déterminer la valeur
ou à déterminer s’il convient d’opérer compensation
après examen des avantages réciproques : Wilson,
par. 30. Selon Garland, les demandeurs doivent
démontrer qu’aucun motif juridique ne se retrouve
dans l’une ou l’autre des catégories établies, par
exemple si l’avantage était un don ou s’il découlait
d’une obligation légale. Si cette preuve est faite, le
défendeur peut alors démontrer qu’un motif juridique différent justifiant l’enrichissement devrait être
reconnu, compte tenu des attentes raisonnables des
parties et des considérations d’intérêt public.

[115] The fact that the parties have conferred benefits on each other may provide relevant evidence
of their reasonable expectations, a subject that may
become germane when the defendant attempts to
show that those expectations support the existence
of a juristic reason outside the settled categories.
However, given that the purpose of the juristic
reason step in the analysis is to determine whether
the enrichment was just, not its extent, mutual benefit conferral should only be considered at the juristic reason stage for that limited purpose.

[115] Le fait que les parties se soient mutuellement
conféré des avantages peut constituer une preuve
pertinente de leurs attentes raisonnables, ce qui peut
devenir pertinent au moment où le défendeur essaie
de prouver que ces attentes appuient l’existence d’un
motif juridique que l’on ne retrouve dans aucune des
catégories établies. Cependant, comme l’analyse du
motif juridique cherche à déterminer si l’enrichissement était équitable et non à en mesurer l’ampleur,
les avantages réciproques ne devraient être pris en
considération à cette étape que pour cette fin précise.

(3) Summary
[116] I conclude that mutual benefits may be
considered at the juristic reason stage, but only to

(3) Résumé
[116] Je conclus que les avantages réciproques
peuvent être examinés à l’étape de l’analyse du motif
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the extent that they provide evidence relevant to
the parties’ reasonable expectations. Otherwise,
mutual benefit conferrals are to be considered at
the defence and/or remedy stage. I will have more
to say in the next section about how mutual benefit
conferral and the parties’ reasonable expectations
may come into play in the juristic reason analysis.

juridique, mais seulement dans la mesure où ils
fournissent une preuve pertinente relativement aux
attentes raisonnables des parties. Sinon, ils doivent
être pris en considération au stade de la défense ou
à celui de la réparation. J’en dirai davantage dans la
prochaine partie sur la façon dont les avantages réciproques et les attentes raisonnables des parties peuvent entrer en jeu dans l’analyse du motif juridique.

G. Reasonable or Legitimate Expectations

G. Attentes raisonnables ou légitimes

[117] The final point that requires some clarification relates to the role of the parties’ reasonable expectations in the domestic context. My conclusion is that, while in the early domestic unjust
enrichment cases the parties’ reasonable expectations played an important role in the juristic reason
analysis, the development of the law, and particularly the Court’s judgment in Garland, has led to
a more limited and clearly circumscribed role for
those expectations.

[117] Le dernier point qui requiert quelques précisions concerne le rôle des attentes raisonnables
des parties en matière familiale. Je conclus que,
bien que les attentes raisonnables des parties aient
joué un rôle important dans l’analyse du motif juridique dans les premières affaires familiales d’enrichissement injustifié, avec l’évolution du droit, et
en particulier depuis l’arrêt Garland de notre Cour,
l’importance que l’on accorde à ces attentes est plus
limitée et clairement circonscrite.

[118] In the early cases of domestic unjust enrichment claims, the reasonable expectations of the
claimant and the defendant’s knowledge of those
expectations were central to the juristic reason
analysis. For example, in Pettkus, when Dickson
J. came to the juristic reason step in the analysis,
he said that “where one person in a relationship
tantamount to spousal prejudices herself in the
reasonable expectation of receiving an interest in
property and the other person in the relationship
freely accepts benefits conferred by the first person
in circumstances where he knows or ought to have
known of that reasonable expectation, it would be
unjust to allow the recipient of the benefit to retain
it” (p. 849). Similarly, in Sorochan, at p. 46, precisely the same reasoning was invoked to show that
there was no juristic reason for the enrichment.

[118] Dans les premières affaires où l’enrichissement injustifié était allégué en situation familiale,
les attentes raisonnables du demandeur et le fait
que le défendeur connaissait ces attentes étaient au
cœur de l’analyse du motif juridique. Par exemple,
dans Pettkus, quand le juge Dickson est arrivé dans
son analyse à l’étape de l’examen du motif juridique, il a affirmé que « lorsqu’une personne, liée à
une autre dans une relation qui équivaut à une union
conjugale, se cause un préjudice dans l’expectative
raisonnable de recevoir un droit de propriété et que
l’autre personne accepte librement les avantages
que lui procure la première, alors qu’elle connaît ou
devrait connaître cette expectative, il serait injuste
de permettre au bénéficiaire de conserver cet avantage » (p. 849). De même, dans Sorochan, à la p.
46, exactement le même raisonnement a été suivi
pour montrer qu’il n’y avait aucun motif juridique
justifiant l’enrichissement.

[119] In these cases, central to the Court’s concern was whether it was just to require the defendant to pay — in fact to surrender an interest in
property — for services not expressly requested.
The Court’s answer was that it would indeed be
unjust for the defendant to retain the benefits, given

[119] Dans ces affaires, la question de savoir s’il
était équitable d’obliger le défendeur à payer —
en fait de céder un droit de propriété — pour des
services qu’il n’avait pas expressément demandés
constituait l’une des préoccupations majeures de la
Cour. La Cour a répondu qu’il serait effectivement
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that he had continued to accept the services when
he knew or ought to have known that the claimant
was providing them with the reasonable expectation of reward.

injuste pour le défendeur de conserver les avantages, étant donné qu’il avait continué à accepter les
services alors qu’il savait ou aurait dû savoir que le
demandeur les rendait dans l’expectative raisonnable de recevoir une récompense.

[120] The Court’s resort to reasonable expectations and the defendant’s knowledge of them in
these cases is analogous to the “free acceptance”
principle. The notion of free acceptance has been
invoked to extend restitutionary recovery beyond
the traditional sorts of quantum meruit claims in
which services had either been requested or provided under an unenforceable agreement. The
law’s traditional reluctance to provide a remedy
for claims where no request was made was based
on the tenet that a person should generally not
be required, in effect, to pay for services that he
or she did not request, and perhaps did not want.
However, this concern carries much less weight
when the person receiving the services knew that
they were being provided, had no reasonable belief
that they were a gift, and yet continued to freely
accept them: see P. Birks, Unjust Enrichment (2nd
ed. 2005), at pp. 56-57.

[120] La prise en considération par la Cour des
attentes raisonnables et de la connaissance qu’en
avait, dans ces affaires, le défendeur rejoint le principe de l’« acceptation libre ». On a eu recours à la
notion d’acceptation libre pour étendre la portée du
recouvrement aux fins de restitution au-delà des
catégories traditionnelles de demandes fondées sur
le quantum meruit où l’on faisait valoir que des services avaient été demandés ou fournis en vertu d’une
entente inexécutable. La réticence traditionnelle de
la common law à accorder une réparation dans les
cas où il n’y a eu aucune demande reposait sur le
principe qu’une personne n’est généralement pas
tenue de payer les services qu’elle n’a pas demandés,
et ne voulait peut-être pas. Toutefois, cette préoccupation revêt une importance bien moindre quand la
personne qui reçoit les services savait qu’ils étaient
rendus, n’avait aucun motif raisonnable de penser
qu’il s’agissait d’une donation et a tout de même
continué à les accepter librement : voir P. Birks,
Unjust Enrichment (2e éd. 2005), p. 56-57.

[121] The need to engage in this analysis of the
claimant’s reasonable expectations and the defendant’s knowledge thereof with respect to domestic
services has, in my view, now been overtaken by
developments in the law. Garland, as noted, mandated a two-step approach to the juristic reason
analysis. The first step requires the claimant to
show that the benefit was not conferred for any
existing category of juristic reasons. Significantly,
the fact that the defendant also provided services
to the claimant is not one of the existing categories. Nor is the fact that the services were provided pursuant to the parties’ reasonable expectations. However, the fact that the parties reasonably
expected the services to be provided might afford
relevant evidence in relation to whether the case
falls within one of the traditional categories, for
example a contract or gift. Other than in that way,
mutual benefit conferral and the parties’ reasonable
expectations have a very limited role to play at the

[121] La nécessité de procéder à cette analyse des
attentes raisonnables du demandeur et de la connaissance qu’en avait le défendeur relativement aux services domestiques est à mon avis dépassée du fait
de l’évolution du droit. L’arrêt Garland, comme je
l’ai indiqué plus haut, a établi une méthode en deux
étapes pour guider l’analyse du motif juridique. La
première étape oblige le demandeur à prouver que
l’avantage ne correspond pas à l’une des catégories
établies de motifs juridiques. Il importe de souligner
que le fait que le défendeur ait aussi rendu des services au demandeur n’entre dans aucune de ces catégories établies de motifs juridiques, pas plus que le
fait que les services aient été fournis conformément
aux attentes raisonnables des parties. Cependant,
le fait que les parties s’attendaient raisonnablement
à ce que les services soient fournis peut constituer
une preuve pertinente relativement à la question de
savoir si l’affaire entre dans une des catégories traditionnelles, par exemple, un contrat ou une donation.
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first step in the juristic reason analysis set out in
Garland.

Sinon, les avantages réciproques et les attentes raisonnables des parties ont un rôle très limité à jouer
dans la première étape de l’analyse du motif juridique énoncée dans Garland.

[122] However, different considerations arise
at the second step. Following Peter and Garland,
the parties’ reasonable or legitimate expectations
have a critical role to play when the defendant
seeks to establish a new juristic reason, whether
case-specific or categorical. As Iacobucci J. put it
in Garland, this introduces a category of residual
situations in which “courts can look to all of the
circumstances of the transaction in order to determine whether there is another reason to deny recovery” (para. 45). Specifically, it is here that the court
should consider the parties’ reasonable expectations and questions of policy.

[122] Cependant, des considérations différentes
entrent en jeu à la deuxième étape. Suivant les arrêts
Peter et Garland, les attentes raisonnables ou légitimes des parties jouent un rôle essentiel quand le
défendeur cherche à établir un nouveau motif juridique, que ce soit au cas par cas ou à l’égard d’une
catégorie. Comme le dit le juge Iacobucci dans
Garland, cela introduit des situations résiduelles qui
permettent « aux tribunaux d’examiner toutes les
circonstances de l’opération afin de déterminer s’il
existe un autre motif de refuser le recouvrement »
(par. 45). Plus particulièrement, c’est à cette étape
que le tribunal devrait tenir compte des attentes raisonnables des parties et des considérations d’intérêt
public.

[123] It will be helpful in understanding how
Peter and Garland fit together to apply the Garland
approach to an issue touched on, but not resolved,
in Peter. In Peter, an issue was whether a claim
based on the provision of domestic services could
be defeated on the basis that the services had been
provided as part of the bargain between the parties in deciding to live together. While the Court
concluded that the claim failed on the facts, it did
not hold that such a claim would inevitably fail in
all circumstances: p. 991. It seems to me that, in
light of Garland, where a “bargain” which does not
constitute a binding contract is alleged, the issue
will be considered at the stage when the defendant seeks to show that there is a juristic reason for
the enrichment that does not fall within any of the
existing categories; the claim is that the “bargain”
represents the parties’ reasonable expectations,
and evidence about their reasonable expectations
would be relevant evidence of the existence (or not)
of such a bargain.

[123] Pour comprendre de quelle façon les arrêts
Peter et Garland vont de pair, il sera utile d’appliquer la méthode énoncée dans Garland à une question abordée, mais non réglée, dans Peter. Dans
Peter, on cherchait à savoir si une demande fondée
sur la prestation de services domestiques pouvait être
rejetée au motif que les services avaient été fournis
dans le cadre d’une entente intervenue entre les parties lorsqu’elles ont décidé de vivre ensemble. Bien
que la Cour ait conclu que la demande n’était pas
fondée dans les faits, elle n’a pas statué qu’une telle
demande était vouée à l’échec dans tous les cas : p.
991. Il me semble que, au vu de l’arrêt Garland, lorsque l’existence d’une « entente » qui ne constitue pas
un contrat obligatoire est alléguée, la question sera
examinée à l’étape à laquelle le défendeur tente de
prouver qu’il existe un motif juridique justifiant l’enrichissement qui n’entre dans aucune des catégories
existantes; il invoquera que l’« entente » représente
les attentes raisonnables des parties, et une preuve
relative à ces attentes sera une preuve pertinente de
l’existence (ou de l’absence) d’une telle entente.

[124]

[124]

1.

To summarize:

The parties’ reasonable or legitimate expectations have little role to play in deciding whether

1.

En résumé :

Les attentes raisonnables ou légitimes des
parties jouent un rôle négligeable au moment

2011 SCC 10 (CanLII)

[2011] 1 R.C.S.

KERR

v.

BARANOW

Cromwell J.

[2011] 1 S.C.R.

the services were provided for a juristic reason
within the existing categories.

de décider si les services ont été fournis pour
un motif juridique appartenant à une catégorie
établie.

2. In some cases, the fact that mutual benefits
were conferred or that the benefits were
provided pursuant to the parties’ reasonable expectations may be relevant evidence
of whether one of the existing categories of
juristic reasons is present. An example might
be whether there was a contract for the provision of the benefits. However, generally the
existence of mutual benefits flowing from the
defendant to the claimant will not be considered at the juristic reason stage of the analysis.

2. Dans certains cas, le fait que des avantages
réciproques aient été conférés ou le fait que les
avantages aient été fournis conformément aux
attentes raisonnables des parties peut constituer
une preuve pertinente pour déterminer si l’une
des catégories établies de motifs juridiques
s’applique. On pourrait citer comme exemple
l’existence d’un contrat stipulant la prestation
des avantages. Cependant, en général, l’existence d’avantages conférés par le défendeur au
demandeur ne sera pas prise en considération
à l’étape de l’analyse qui porte sur l’examen du
motif juridique.

3. The parties’ reasonable or legitimate expectations have a role to play at the second step of
the juristic reason analysis, that is, where the
defendant bears the burden of establishing that
there is a juristic reason for retaining the benefit
which does not fall within the existing categories. It is the mutual or legitimate expectations
of both parties that must be considered, and not
simply the expectations of either the claimant
or the defendant. The question is whether the
parties’ expectations show that retention of the
benefits is just.

3. Les attentes raisonnables ou légitimes des
parties jouent un rôle à la deuxième étape de
l’analyse du motif juridique, où il incombe au
défendeur d’établir qu’il existe un motif juridique de conserver l’avantage n’appartenant
pas aux catégories établies. Ce sont les attentes
mutuelles ou légitimes des deux parties qui
doivent être prises en considération, et non uniquement les attentes du demandeur ou celles
du défendeur. La question est de savoir si les
attentes des parties prouvent qu’il est équitable
de conserver les avantages.

[125]

[125] Je vais maintenant examiner les deux présents pourvois.

I will now turn to the two cases at bar.

IV. The Vanasse Appeal

IV. Le pourvoi Vanasse

A. Introduction

A. Introduction

[126] In the Vanasse appeal, the main issue
is how to quantify a monetary award for unjust
enrichment. The trial judge awarded a share of
the net increase in the family’s wealth during the
period of unjust enrichment. The Court of Appeal
held that this was the wrong approach, finding that
the trial judge ought to have performed a quantum meruit calculation in which the value that each
party received from the other was assessed and set
off. This required an evaluation of the defendant

[126] Dans le pourvoi Vanasse, la principale
question consiste à savoir comment établir la valeur
d’une indemnité pécuniaire pour enrichissement
injustifié. La juge de première instance a accordé
une part de l’augmentation nette de la richesse
familiale pendant la période de l’enrichissement
injustifié. La Cour d’appel a conclu que ce n’était
pas la bonne façon de procéder et que la juge de
première instance aurait dû effectuer un calcul
fondé sur le quantum meruit où la valeur que
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Mr. Seguin’s non-financial contributions to the relationship which, in the view of the Court of Appeal,
the trial judge failed to perform. As the record did
not permit the court to apply the correct legal principles to the facts, it ordered a new hearing with
respect to compensation and consequential changes
to spousal support.

chacune des parties a reçue de l’autre est évaluée
et défalquée. Il fallait évaluer les contributions non
financières du défendeur M. Seguin, ce qui, selon la
Cour d’appel, n’a pas été fait par la juge de première
instance. Comme le dossier ne permettait pas à la
cour d’appliquer aux faits les principes juridiques
appropriés, elle a ordonné la tenue d’une nouvelle
audience relativement à la question de l’indemnité
et de la modification corrélative de la pension alimentaire.

[127] In this Court, the appellant Ms. Vanasse
raises two issues:

[127] Devant notre Cour, l’appelante Mme
Vanasse soulève deux questions :

1.

1.

Did the Court of Appeal err by insisting on a
strict quantum meruit (i.e. “value received”)
approach to quantify the monetary award for
unjust enrichment?

La Cour d’appel a-t-elle commis une erreur
en imposant une approche stricte fondée sur
le quantum meruit (c.-à-d. la « valeur reçue »)
pour établir la valeur de l’indemnité pécuniaire
pour enrichissement injustifié?

2. Did the Court of Appeal err in finding that
the trial judge had failed to consider relevant
evidence of Mr. Seguin’s contributions?

2. La Cour d’appel a-t-elle commis une erreur
en concluant que la juge de première instance
avait omis de tenir compte d’éléments de preuve
pertinents aux contributions de M. Seguin?

[128] In my view, the appeal should be allowed
and the trial judge’s order restored. For the reasons I
have developed above, my view is that money compensation for unjust enrichment need not always,
as a matter of principle, be calculated on a quantum meruit basis. The trial judge here, although
not labelling it as such, found that there was a joint
family venture and that there was a link between
Ms. Vanasse’s contribution to it and the substantial
accumulation of wealth which the family achieved.
In my view, the trial judge made a reasonable
assessment of the monetary award appropriate to
reverse this unjust enrichment, taking due account
of Mr. Seguin’s undoubted and substantial contributions.

[128] À mon avis, il convient d’accueillir le pourvoi et de rétablir la décision de la juge de première
instance. Pour les motifs exposés ci-dessus, j’estime qu’il n’est pas toujours nécessaire, en principe, de calculer une indemnité pécuniaire pour
enrichissement injustifié en fonction du quantum
meruit. En l’espèce, la juge de première instance a
conclu qu’il y avait une coentreprise familiale, bien
qu’elle ne l’ait pas qualifiée ainsi, et qu’il existait un
lien entre la contribution de Mme Vanasse à la coentreprise et l’accumulation importante de la richesse
familiale. À mon avis, la juge de première instance
a raisonnablement évalué l’indemnité pécuniaire
appropriée pour permettre l’annulation de cet enrichissement injustifié, en tenant dûment compte des
contributions incontestées et importantes de M.
Seguin.

B. Brief Overview of the Facts and Proceedings

B. Bref aperçu des faits et des décisions des juridictions inférieures

[129] The background facts of this case are
largely undisputed. The parties lived together in

[129] Le contexte de l’espèce n’est essentiellement pas contesté. Les parties ont vécu en union de
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a common law relationship for approximately 12
years, from 1993 until March 2005. Together, they
had two children who were aged 8 and 10 at the
time of trial.

fait pendant environ 12 ans, de 1993 à mars 2005.
Ensemble, ils ont eu deux enfants qui étaient âgés
de 8 et 10 ans au moment du procès.

[130] During approximately the first four years
of their relationship (1993 to 1997), the parties
diligently pursued their respective careers, Ms.
Vanasse with the Canadian Security Intelligence
Service (“CSIS”) and Mr. Seguin with Fastlane
Technologies Inc., marketing a network operating
system he had developed.

[130] Pendant environ les quatre premières
années de leur relation (de 1993 à 1997), les parties
ont diligemment continué leur carrière respective,
Mme Vanasse avec le Service canadien du renseignement de sécurité (« SCRS ») et M. Seguin avec
Fastlane Technologies Inc., où il commercialisait
un système d’exploitation de réseau qu’il avait mis
sur pied.

[131] In March of 1997, Ms. Vanasse took a leave
of absence to move with Mr. Seguin to Halifax,
where Fastlane had relocated for important business reasons. During the next three and one-half
years, the parties had two children; Ms. Vanasse
took care of the domestic labour, while Mr. Seguin
devoted himself to developing Fastlane. The family
moved back to Ottawa in 1998, where Mr. Seguin
purchased a home and registered it in the names of
both parties as joint tenants. In September 2000,
Fastlane was sold and Mr. Seguin netted approximately $11 million. He placed the funds in a holding company, with which he continued to develop
business and investment opportunities.

[131] En mars 1997, Mme Vanasse a pris un congé
pour pouvoir s’installer avec M. Seguin à Halifax,
où Fastlane avait déménagé pour des raisons d’affaires importantes. Au cours des trois années et
demie qui ont suivi, les parties ont eu deux enfants.
Madame Vanasse s’occupait des travaux domestiques pendant que M. Seguin se consacrait à la
croissance de Fastlane. La famille est revenue à
Ottawa en 1998, où M. Seguin a acheté une maison
qu’il a enregistrée au nom des deux parties en tant
que copropriétaires. En septembre 2000, Fastlane a
été vendue et M. Seguin a reçu environ 11 millions
de dollars. Il a placé les fonds dans une société de
portefeuille, grâce à laquelle il a continué de profiter d’occasions d’affaires et de placement.

[132] After the sale of Fastlane, Ms. Vanasse continued to assume most of the domestic responsibilities, although Mr. Seguin was more available to
assist. He continued to manage the finances.

[132] Après la vente de Fastlane, Mme Vanasse a
continué de s’acquitter de la plupart des obligations
familiales, bien que M. Seguin ait été davantage
disponible pour l’aider. Il a continué de gérer les
finances.

[133] The parties separated on March 27, 2005.
At that time, they were in starkly contrasting financial positions: Ms. Vanasse’s net worth had gone
from about $40,000 at the time she and Mr. Seguin
started living together, to about $332,000 at the
time of separation; Mr. Seguin had come into the
relationship with about $94,000, and his net worth
at the time of separation was about $8,450,000.

[133] Les parties se sont séparées le 27 mars
2005. À ce moment-là, leur situation financière
était diamétralement opposée : l’avoir net de Mme
Vanasse était passé d’environ 40 000 $ au début de
leur vie commune à près de 332 000 $ au moment
de la séparation; M. Seguin avait environ 94 000 $
au début de la relation et son avoir net s’élevait à
environ 8 450 000 $ au moment de la séparation.

[134] Ms. Vanasse brought proceedings in the
Superior Court of Justice. In addition to seeking
orders with respect to spousal support and child

[134] Madame Vanasse a intenté une action
devant la Cour supérieure de justice. En plus de
demander une pension alimentaire et la garde des
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custody, Ms. Vanasse claimed unjust enrichment.
She argued that Mr. Seguin had been unjustly
enriched because he retained virtually all of the
funds from the sale of Fastlane, even though she
had contributed to their acquisition through benefits she conferred in the form of domestic and
childcare services. She alleged her contributions
allowed Mr. Seguin to dedicate most of his time
and energy to Fastlane. She sought relief by way
of constructive trust in Mr. Seguin’s remaining
one half interest in the family home, and a onehalf interest in the investment assets held by Mr.
Seguin’s holding company.

enfants, elle a invoqué l’enrichissement injustifié.
Elle a soutenu que M. Seguin s’était injustement
enrichi parce qu’il avait conservé la quasi-totalité
de la somme provenant de la vente de Fastlane, bien
qu’elle ait contribué à son acquisition grâce aux
avantages qu’elle conférait sous forme de services
domestiques et de soins des enfants. Elle a affirmé
que ses contributions ont permis à M. Seguin de
consacrer la majeure partie de son temps et de son
énergie à l’entreprise. Elle a invoqué l’existence
d’une fiducie constructoire sur la moitié de la résidence familiale revenant à M. Seguin et un intérêt bénéficiaire de moitié dans les placements de la
société de portefeuille de M. Seguin.

[135] Mr. Seguin contested the unjust enrichment claim. While conceding he had been enriched
during the roughly three-year period where he
was working outside the home full time and Ms.
Vanasse was working at home full time (May 1997
to September 2000), he argued there was no corresponding deprivation because he had given her a
one-half interest in the family home and approximately $44,000 in Registered Retirement Savings
Plans (“RRSPs”). In the alternative, Mr. Seguin
submitted that a constructive trust remedy was
inappropriate because there was no link between
Ms. Vanasse’s contributions and the property of
Fastlane.

[135] Monsieur Seguin a contesté la demande
pour enrichissement injustifié. Il a admis s’être
enrichi pendant la période d’environ trois ans où il
travaillait à temps plein à l’extérieur de la maison et
que Mme Vanasse restait à la maison à temps plein
(de mai 1997 à septembre 2000), mais il a soutenu
qu’il n’y avait pas eu un appauvrissement correspondant parce qu’il lui avait donné la moitié de la
résidence familiale et environ 44 000 $ dans des
régimes enregistrés d’épargne-retraite (« REER »).
À titre subsidiaire, M. Seguin a fait valoir qu’une
fiducie constructoire était inappropriée en raison
de l’absence de lien entre les contributions de Mme
Vanasse et la propriété de Fastlane.

[136] The trial judge, Blishen J., concluded that
the relationship of the parties could be divided into
three distinct periods: (1) From the commencement
of cohabitation in 1993 until March 1997 when
Ms. Vanasse left her job at CSIS; (2) From March
1997 to September 2000, during which both children were born and Fastlane was sold; and (3) From
September 2000 to the separation of the parties in
March 2005. She concluded that neither party had
been unjustly enriched in the first or third periods;
she held that their contributions to the relationship
during these periods had been proportionate. In the
first period, there were no children of the relationship and both parties were focused on their careers;
in the third period, both parents were home and
their contributions had been proportionate.

[136] En première instance, la juge Blishen a
conclu que la relation des parties pouvait se diviser en trois périodes distinctes : (1) du début de la
cohabitation en 1993 jusqu’en mars 1997 quand
Mme Vanasse a laissé son emploi au SCRS; (2)
de mars 1997 à septembre 2000, période pendant
laquelle les deux enfants sont nés et Fastlane a été
vendue; et (3) de septembre 2000 à la séparation
des parties en mars 2005. Elle a conclu que ni l’une
ni l’autre des parties ne s’était injustement enrichie
au cours de la première et de la troisième périodes;
elle était d’avis que leurs contributions à la relation
pendant ces périodes avaient été proportionnées.
Durant la première période, les parties n’avaient
pas d’enfant et elles se concentraient sur leur carrière; durant la troisième période, les deux parents
étaient à la maison et leurs contributions étaient
proportionnées.
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[137] In the second period, however, the trial
judge concluded that Mr. Seguin had been unjustly
enriched by Ms. Vanasse. Ms. Vanasse had been
in charge of the domestic side of the household,
including caring for their two children. She had not
been a “nanny/housekeeper” and, as the trial judge
held, throughout the relationship she had been at
least “an equal contributor to the family enterprise”.
The trial judge concluded that Ms. Vanasse’s contributions during this second period “significantly
benefited Mr. Seguin and were not proportional”
(para. 139).

[137] Cependant, durant la deuxième période, la
juge de première instance a conclu que M. Seguin
s’était injustement enrichi grâce à Mme Vanasse.
Cette dernière s’occupait des travaux domestiques, ainsi que de leurs deux enfants. Elle
n’était pas une [TRADUCTION] « gouvernante/
femme de ménage » et, comme l’a dit la juge de
première instance, elle a « contribué au moins
autant à la coentreprise familiale » pendant la
relation. La juge de première instance a conclu
que les contributions de Mme Vanasse pendant
la deuxième période « avaient grandement avantagé M. Seguin et n’étaient pas proportionnées »
(par. 139).

[138] The trial judge found as a fact that Ms.
Vanasse’s efforts during this second period were
directly linked to Mr. Seguin’s business success.
She stated, at para. 91, that

[138] La juge de première instance a conclu que
les efforts déployés par Mme Vanasse pendant
cette deuxième période étaient directement liés au
succès professionnel de M. Seguin. Elle a affirmé
ce qui suit au par. 91 :

Mr. Seguin was enriched by Ms. Vanasse’s running of
the household, providing child care for two young children and looking after all the necessary appointments
and needs of the children. Mr. Seguin could not have
made the efforts he did to build up the company but
for Ms. Vanasse’s assumption of these responsibilities.
Mr. Seguin reaped the benefits of Ms. Vanasse’s efforts
by being able to focus his time, energy and efforts on
Fastlane. [Emphasis added.]

[TRADUCTION] Monsieur Seguin s’était enrichi du
fait que M me Vanasse gérait la maisonnée, s’occupait de deux jeunes enfants et veillait à prendre tous
les rendez-vous nécessaires pour ceux-ci et à répondre à tous leurs besoins. Monsieur Seguin n’aurait pas
pu faire tous les efforts qu’il a faits pour créer l’entreprise si Mme Vanasse n’avait pas assumé ces responsabilités. Monsieur Seguin a tiré un avantage des efforts
de M me Vanasse, car il a été en mesure de concentrer son temps, son énergie et ses efforts sur Fastlane.
[Je souligne.]

Again at para. 137, the trial judge found that

Encore au par. 137, la juge du procès a conclu
comme suit :

Mr. Seguin was unjustly enriched and Ms. Vanasse
deprived for three and one-half years of their relationship, during which time Mr. Seguin often worked day
and night and traveled frequently while in Halifax.
Mr. Seguin could not have succeeded, as he did, and
built up the company, as he did, without Ms. Vanasse
assuming the vast majority of childcare and household
responsibilities. Mr. Seguin could not have devoted his
time to Fastlane but for Ms. Vanasse’s assumption of
those responsibilities. . . . Mr. Seguin reaped the benefit
of Ms. Vanasse’s efforts by being able to focus all of his
considerable energies and talents on making Fastlane a
success. [Emphasis added.]

[TRADUCTION] Monsieur Seguin s’était injustement enrichi et M me Vanasse s’est appauvrie pendant
trois ans et demi de leur relation, période pendant
laquelle M. Seguin travaillait souvent jour et nuit et
voyageait fréquemment quand ils habitaient à Halifax.
Monsieur Seguin n’aurait pas pu avoir le même succès
et développer l’entreprise comme il l’a fait si M me
Vanasse n’avait pas assumé la majeure partie des responsabilités parentales et domestiques. Il n’aurait pas
pu consacrer son temps à Fastlane si Mme Vanasse
n’avait pas assumé ces responsabilités. [. . .] Monsieur
Seguin a bénéficié des efforts déployés par M me
Vanasse puisqu’il était en mesure de concentrer toute
son énergie et son talent sur la réussite de Fastlane.
[Je souligne.]
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[139] The trial judge concluded that a monetary
award in this case was appropriate, given Mr.
Seguin’s ability to pay, and lack of a sufficiently
direct and substantial link between Ms. Vanasse’s
contributions and Fastlane or Mr. Seguin’s holding
company, as required to impose a remedial constructive trust.

[139] La juge du procès a conclu qu’une indemnité pécuniaire était appropriée, compte tenu de
la capacité de payer de M. Seguin et de l’absence
d’un lien suffisamment direct et important entre
les contributions de Mme Vanasse et Fastlane ou la
société de portefeuille de M. Seguin, comme cela
est requis pour imposer une fiducie constructoire
de nature réparatoire.

[140] With respect to quantification, Blishen J.
noted that Ms. Vanasse had received a one-half
interest in the family home, but concluded that this
was not adequate compensation for her contributions. The trial judge compared the net worths of the
parties and determined that Ms. Vanasse was entitled to a one-half interest in the prorated increase
in Mr. Seguin’s net worth during the period of the
unjust enrichment. She reasoned that his net worth
had increased by about $8.4 million dollars over
the 12 years of the relationship. Although she noted
that the most significant increase took place when
Fastlane was sold towards the end of the period
of unjust enrichment, she nonetheless prorated
the increase over the full 12 years of the relationship, yielding a figure of about $700,000 per year.
Starting with the $2.45 million increase attributable to the three and one-half years of unjust enrichment, the trial judge awarded Ms. Vanasse 50 percent of that amount, less the value of her interest in
the family home and her RRSPs. This produced an
award of just under $1 million.

[140] Quant au montant de cette indemnité, la
juge Blishen a fait remarquer que Mme Vanasse
avait reçu une part de 50 pour cent dans la résidence familiale, mais a conclu que cela ne constituait pas une compensation adéquate pour ses
contributions. Après avoir comparé les avoirs nets
des parties, elle a décidé que Mme Vanasse avait
droit à la moitié de l’augmentation proportionnelle
de l’avoir net de M. Seguin pendant la période de
l’enrichissement injustifié. Selon elle, son avoir
net avait augmenté d’environ 8,4 millions de dollars au cours des 12 années de la relation. Elle a
certes souligné que l’augmentation la plus importante a eu lieu quand Fastlane a été vendue vers
la fin de la période de l’enrichissement injustifié,
mais elle a tout de même réparti l’augmentation
sur les 12 années qu’a duré la relation, arrivant
à un montant d’environ 700 000 $ par année. En
commençant avec l’augmentation de 2,45 millions
de dollars attribuable à la période de trois ans et
demi d’enrichissement injustifié, la juge de première instance a accordé à Mme Vanasse la moitié
de ce montant, moins la valeur de sa part dans
la résidence familiale et ses REER. Le montant
accordé était donc d’un peu moins de 1 million de
dollars.

[141] Mr. Seguin did not appeal Blishen J.’s unjust
enrichment finding, and conceded unjust enrichment between 1997 and 2000 on appeal. Therefore,
the trial judge’s findings that there had been an
unjust enrichment during that period and that there
was no unjust enrichment during the other periods
are not in issue. The sole issue for determination in
this Court is the propriety of the trial judge’s monetary award for the unjust enrichment which she
found to have occurred.

[141] En appel, M. Seguin n’a pas attaqué la
conclusion de la juge Blishen relative à l’enrichissement injustifié et a admis cet enrichissement entre
1997 et 2000. Par conséquent, les conclusions de
la juge de première instance, suivant lesquelles il y
a eu enrichissement injustifié durant cette période
et non durant les autres périodes, ne sont pas en
cause. La seule question que notre Cour est appelée à trancher concerne la justesse de l’indemnité pécuniaire accordée pour l’enrichissement
injustifié.
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C. Analyse

(1) Was the Trial Judge Required to Use a
Quantum Meruit Approach to Calculate
the Monetary Award?

(1) La juge du procès était-elle tenue d’appliquer une méthode fondée sur le quantum
meruit pour calculer l’indemnité pécuniaire?

[142] I agree with the appellant that a monetary
award for unjust enrichment need not, as a matter
of principle, always be calculated on a fee-forservices basis. As I have set out earlier, an unjust
enrichment is best characterized as one party leaving the relationship with a disproportionate share of
wealth that accumulated as a result of the parties’
joint efforts. This will be so when the parties were
engaged in a joint family venture and where there
is a link between the contributions of the claimant and the accumulation of wealth. When this is
the case, the amount of the enrichment should be
assessed by determining the claimant’s proportionate contribution to that accumulated wealth. As the
trial judge saw it, this was exactly the situation of
Ms. Vanasse and Mr. Seguin.

[142] Je suis d’accord avec l’appelante pour dire
qu’il n’est pas nécessaire, en principe, de toujours
calculer l’indemnité pécuniaire pour enrichissement injustifié en fonction de la valeur des services.
Comme je l’ai déjà dit, la meilleure façon de définir
l’enrichissement injustifié est de considérer ce qui
se produit lorsqu’une partie quitte la relation avec
une part disproportionnée de la richesse accumulée
grâce aux efforts communs des parties. Il y a un
enrichissement injustifié quand les parties étaient
engagées dans une coentreprise familiale et qu’il
existe un lien entre les contributions du demandeur et l’accumulation de la richesse. Quand c’est
le cas, il convient d’évaluer la valeur de l’enrichissement en déterminant la contribution proportionnelle du demandeur à cette richesse. Selon la juge
de première instance, telle était la situation de Mme
Vanasse et de M. Seguin.

(2) Existence of a Joint Family Venture

(2) Existence d’une coentreprise familiale

[143] The trial judge, after a six-day trial, concluded that “Ms. Vanasse was not a nanny/housekeeper”. She found that Ms. Vanasse had been at
least “an equal contributor to the family enterprise”
throughout the relationship and that, during the
period of unjust enrichment, her contributions “significantly benefited Mr. Seguin” (para. 139).

[143] Après un procès de six jours, la juge de première instance a conclu que [TRADUCTION] « Mme
Vanasse n’était ni une gouvernante ni une femme
de ménage ». La juge était d’avis que Mme Vanasse
avait « contribué au moins autant à la coentreprise familiale » pendant la relation et que, pendant
la période d’enrichissement injustifié, ses contributions « avaient grandement avantagé M. Seguin »
(par. 139).

[144] The trial judge, of course, did not review the
evidence under the headings that I have suggested
will be helpful in identifying a joint family venture, namely “mutual effort”, “economic integration”, “actual intent” and “priority of the family”.
However, her findings of fact and analysis indicate
that the unjust enrichment of Mr. Seguin at the
expense of Ms. Vanasse ought to be characterized
as the retention by Mr. Seguin of a disproportionate
share of the wealth generated from a joint family

[144] Évidemment, la juge de première instance
n’a pas examiné la preuve en fonction des rubriques
qui, selon moi, permettront de reconnaître l’existence d’une coentreprise familiale, à savoir « l’effort
commun », « l’intégration économique », « l’intention réelle » et « la priorité accordée à la famille ».
Toutefois, selon ses conclusions de fait et son analyse, l’enrichissement injustifié de M. Seguin au
détriment de Mme Vanasse tient à la conservation,
par M. Seguin, d’une part disproportionnée de la
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richesse générée par la coentreprise familiale. Les
conclusions de la juge entrent parfaitement dans les
rubriques que j’ai suggérées.
a) Effort conjoint

[145] There are several factors in this case which
suggest that, throughout their relationship, the parties were working collaboratively towards common
goals. First, as previously mentioned, the trial judge
found that Ms. Vanasse’s role was not as a “nanny/
housekeeper” but rather as at least an equal contributor throughout the relationship. The parties made
important decisions keeping the overall welfare of
the family at the forefront: the decision to move to
Halifax, the decision to move back to Ottawa, and
the decision that Ms. Vanasse would not return to
work after the sale of Fastlane are all clear examples. The parties pooled their efforts for the benefit
of their family unit. As the trial judge found, during
the second stage of their relationship from March
1997 to September 2000, the division of labour
was such that Ms. Vanasse was almost entirely
responsible for running the home and caring for
the children, while Mr. Seguin worked long hours
and managed the family finances. The trial judge
found that it was through their joint efforts that
they were able to raise a young family and acquire
wealth. As she put it, “Mr. Seguin could not have
made the efforts he did to build up the company but
for Ms. Vanasse’s assumption of these responsibilities” (para. 91). While Mr. Seguin’s long hours and
extensive travel reduced somewhat in September
1998 when the parties returned to Ottawa, the basic
division of labour remained the same.

[145] En l’espèce, plusieurs facteurs donnent à
penser que, pendant toute la durée de leur relation,
les parties collaboraient en vue d’atteindre des buts
communs. Premièrement, comme je l’ai déjà mentionné, la juge de première instance a conclu que
Mme Vanasse n’avait pas un rôle de [TRADUCTION]
« gouvernante ni de femme de ménage », mais
qu’elle avait contribué au moins autant pendant la
relation. Les parties ont pris des décisions importantes en gardant le bien-être de la famille au premier plan : la décision de déménager à Halifax, la
décision de revenir s’établir à Ottawa et la décision selon laquelle Mme Vanasse ne retournerait
pas travailler après la vente de Fastlane en sont des
exemples clairs. Les parties ont uni leurs efforts
pour le bien-être de l’unité familiale. Comme l’a
conclu la juge de première instance, pendant la
deuxième étape de leur relation de mars 1997 à
septembre 2000, la répartition des tâches était telle
que Mme Vanasse était presque entièrement responsable de la maison et des enfants, alors que M.
Seguin travaillait de longues heures et gérait les
finances familiales. La juge de première instance
a conclu que les parties ont été en mesure d’élever une famille et d’acquérir une richesse grâce à
leurs efforts communs. Pour reprendre ses propos,
[TRADUCTION] « M. Seguin n’aurait pas pu faire
tous les efforts qu’il a faits pour créer l’entreprise
si Mme Vanasse n’avait pas assumé ces responsabilités » (par. 91). Bien que les longues heures de travail et les déplacements de M. Seguin aient quelque
peu diminué en septembre 1998 quand les parties
sont retournées à Ottawa, la répartition fondamentale des tâches est demeurée la même.

[146] Notably, the period of unjust enrichment
corresponds to the time during which the parties
had two children together (in 1997 and 1999), a further indicator that they were working together to
achieve common goals. The length of the relationship is also relevant, and their 12-year cohabitation is a significant period of time. Finally, the trial

[146] Il convient de souligner que la période
d’enrichissement injustifié correspond à la période
pendant laquelle les parties ont eu leurs deux
enfants (en 1997 et 1999), un autre indice qu’elles
travaillaient ensemble dans le but de réaliser des
objectifs communs. La durée de la relation est
aussi pertinente, et 12 ans de cohabitation se veut
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judge described the arrangement between the parties as a “family enterprise”, to which Ms. Vanasse
was “at least, an equal contributor” (paras. 138-39).

(b) Economic Integration
[147] The trial judge found that “[t]his was not
a situation of economic interdependence” (para.
105). That said, there was a pooling of resources.
Ms. Vanasse was not employed and did not contribute financially to the family after the children were
born, and thus was financially dependent on Mr.
Seguin. The family home was registered jointly,
and the parties had a joint chequing account. As the
trial judge put it, “She was ‘the C.E.O. of the kids’
and he was ‘the C.E.O. of the finances’” (para. 105).

(c) Actual Intent
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une période assez longue. Enfin, la juge de première instance a décrit l’entente entre les parties
comme une [TRADUCTION] « entreprise familiale »,
à laquelle Mme Vanasse « contribuait au moins
autant » (par. 138-139).
b) Intégration économique
[147] La juge du procès a conclu que
[TRADUCTION] « [c]e n’était pas une situation d’interdépendance économique » (par. 105). Cela dit,
il y avait une mise en commun des ressources.
Madame Vanasse ne travaillait pas et ne contribuait
pas financièrement à la famille après la naissance
des enfants; elle était donc financièrement dépendante de M. Seguin. La résidence familiale était
enregistrée aux deux noms et les parties avaient
un compte chèque conjoint. Comme l’a dit la juge
de première instance, [TRADUCTION] « [e]lle était
“PDG des enfants” et il était “PDG des finances” »
(par. 105).
c) Intention réelle

[148] The actual intent of the parties in a domestic relationship, as expressed by the parties or
inferred from their conduct, must be given considerable weight in determining whether there was a
joint family venture. There are a number of findings of fact that indicate these parties considered
their relationship to be a joint family venture.

[148] Dans une relation conjugale, il faut accorder
beaucoup d’importance à l’intention réelle des parties, exprimée par elles ou inférée de leur conduite,
au moment de déterminer s’il existait une coentreprise familiale. Un certain nombre de conclusions
de fait indiquent que ces parties considéraient leur
relation comme une coentreprise familiale.

[149] While a promise to marry or the discussion of legal marriage is by no means a prerequisite for the identification of a joint family venture,
in this case the parties’ intentions with respect to
marriage strongly suggest that they viewed themselves as the equivalent of a married couple. Mr.
Seguin proposed to Ms. Vanasse in July 1996 and
they exchanged rings. While they were “devoted to
one another and still in love”, a wedding date was
never set (para. 14). Mr. Seguin raised the topic of
marriage again when Ms. Vanasse found out she
was pregnant with their first child. Although they
never married, the trial judge found that there had
been “mutual expectations [of marriage] during the
first few years of their 12 year relationship” (para.
64). Mr. Seguin continued to address Ms. Vanasse

[149] Bien qu’une promesse de mariage ou un
projet de mariage ne soit absolument pas une
condition préalable pour conclure à l’existence
d’une coentreprise familiale, en l’espèce, les intentions des parties à l’égard du mariage portent fortement à croire qu’elles se considéraient ellesmêmes comme un couple marié. Monsieur Seguin
a demandé Mme Vanasse en mariage en juillet 1996
et ils ont échangé des anneaux. Bien qu’ils aient été
[TRADUCTION] « très attachés l’un à l’autre et en
amour », ils n’ont jamais fixé une date de mariage
(par. 14). Monsieur Seguin a soulevé à nouveau le
sujet du mariage quand Mme Vanasse a su qu’elle
était enceinte de leur premier enfant. Ils ne se sont
jamais mariés, mais la juge de première instance a
conclu que les parties [TRADUCTION] « entendaient
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as “my future wife”, and she was viewed by the outside world as such (para. 33).

[se marier] pendant les premières années de leur
relation de 12 ans » (par. 64). Monsieur Seguin a
continué d’appeler Mme Vanasse [TRADUCTION]
« ma future femme » et c’est ainsi que les autres la
percevaient (par. 33).

[150] The trial judge also referred to statements
made by Mr. Seguin that were strongly indicative
of his view that there was a joint family venture.
As the trial judge put it, at para. 28, upon the sale
of Fastlane

[150] La juge de première instance a aussi fait
référence à certaines déclarations de M. Seguin
qui donnaient fortement à penser que lui-même
estimait qu’il existait une coentreprise familiale.
Comme l’a dit la juge de première instance au par.
28, après la vente de Fastlane,

Mr. Seguin became a wealthy man. He told Ms. Vanasse
that they would never have to worry about finances as
their parents did; their children could go to the best
schools and they could live a good life without financial concerns.

[TRADUCTION] M. Seguin est devenu riche. Il a affirmé
à M me Vanasse qu’ils n’auraient jamais à se préoccuper
de leurs finances comme c’était le cas de leurs parents;
leurs enfants pourraient fréquenter les meilleures
écoles et ils pourraient mener une belle vie sans soucis
financiers.

Again, at para. 98:

Et au par. 98 :

After the sale of the company, Mr. Seguin indicated they
could retire, the children could go to the best schools
and the family would be well cared for. The family took
travel vacations, enjoyed luxury cars, bought a large
cabin cruiser which they used for summer vacations
and purchased condominiums at Mont-Tremblant.

[TRADUCTION] Après la vente de l’entreprise, M. Seguin
a affirmé qu’ils pouvaient prendre leur retraite, que les
enfants pourraient fréquenter les meilleures écoles et
que la famille serait bien traitée. La famille a voyagé,
roulé en voitures de luxe, acheté un grand bateau de
croisière pour les vacances d’été ainsi que des condominiums à Mont-Tremblant.

[151] While the trial judge viewed Mr. Seguin’s
promises and reassurances as contributing to a reasonable expectation on the part of Ms. Vanasse that
she was to share in the increase of his net worth
during the period of unjust enrichment, in my view
these comments are more appropriately characterized as a reflection of the reality that there was a
joint family venture, to which the couple jointly
contributed for their mutual benefit and the benefit
of their children.

[151] La juge de première instance était d’avis
que, à cause des promesses et des paroles rassurantes de M. Seguin, Mme Vanasse s’attendait raisonnablement à profiter de l’augmentation de l’avoir
net pendant la période d’enrichissement injustifié,
mais à mon avis, ces remarques reflètent davantage le fait qu’il existait une coentreprise familiale
à laquelle le couple a contribué conjointement pour
leur bénéfice et le bénéfice de leurs enfants.

(d) Priority of the Family
[152] There is a strong inference from the factual findings that, to Mr. Seguin’s knowledge, Ms.
Vanasse relied on the relationship to her detriment.
As the trial judge found, in 1997 Ms. Vanasse gave
up a lucrative and exciting career with CSIS, where
she was training to be an intelligence officer, to
move to Halifax with Mr. Seguin. In many ways
this was a sacrifice on her part; she left her career,

d) Priorité accordée à la famille
[152] Il y a de fortes raisons d’inférer des conclusions de fait que, à la connaissance de M. Seguin,
Mme Vanasse s’est fiée sur la relation à son détriment. Comme l’a dit la juge de première instance,
Mme Vanasse a renoncé, en 1997, à une carrière
lucrative et excitante au SCRS, où elle était en
formation pour devenir agente du renseignement,
afin de suivre M. Seguin à Halifax. À bien des
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gave up her own income, and moved away from
her family and friends. Mr. Seguin had moved to
Halifax in order to relocate Fastlane for business
reasons. Ms. Vanasse then stayed home and cared
for their two small children. As I have already
explained, during the period of the unjust enrichment, Ms. Vanasse was responsible for a disproportionate share of the domestic labour. It was these
domestic contributions that, in part, permitted Mr.
Seguin to focus on his work with Fastlane. Later, in
2003, the “family’s decision” was for Ms. Vanasse
to remain home after her leave from CSIS had
expired (para. 198). Ms. Vanasse’s financial position at the breakdown of the relationship indicates
she relied on the relationship to her economic detriment. This is all evidence supporting the conclusion that the parties were, in fact, operating as a
joint family venture.

égards, elle a fait un sacrifice : elle a quitté sa carrière, renoncé à son salaire et déménagé loin de sa
famille et de ses amis. Monsieur Seguin s’était installé à Halifax dans le but d’y relocaliser Fastlane
pour des raisons d’affaires. Madame Vanasse est
donc restée à la maison et s’est occupée de leurs
deux jeunes enfants. Comme je l’ai déjà expliqué,
pendant la période d’enrichissement injustifié, Mme
Vanasse assumait une part disproportionnée des
travaux domestiques. Ce sont ces contributions
domestiques qui ont permis, en partie, à M. Seguin
de se concentrer sur son travail avec Fastlane.
Plus tard, en 2003, la [TRADUCTION] « famille a
décidé » que Mme Vanasse allait rester à la maison
après la fin de son congé du SCRS (par. 198). La
situation financière de Mme Vanasse au moment
de leur rupture indique qu’elle s’est fiée sur la
relation à son détriment économique. Tous ces
éléments de preuve étayent la conclusion que les
parties formaient, dans les faits, une coentreprise
familiale.

[153] As a final point, I would refer to the arguments made by Mr. Seguin, which were accepted
by the Court of Appeal, that the trial judge failed to
give adequate weight to sacrifices Mr. Seguin made
for the benefit of the relationship. Later in my reasons, I will address the question of whether the trial
judge actually failed in this regard. However, the
points raised by Mr. Seguin to support this argument actually serve to reinforce the conclusion that
there was a joint family venture. Mr. Seguin specifically notes a number of factors, including: agreeing to step down as CEO of Fastlane in September
1997 to make himself more available to Ms.
Vanasse, causing friction with his co-workers and
partners, and reducing his remuneration; agreeing to relocate to Ottawa at Ms. Vanasse’s request
in 1998; and making increased efforts to work at
home more and travel less after moving back to
Ottawa. These facts are indicative of the sense of
mutuality in the parties’ social and financial relationship. In short, they support the identification of
a joint family venture.

[153] Enfin, je renvoie aux arguments de M.
Seguin, qui ont été acceptés par la Cour d’appel,
selon lesquels la juge de première instance n’a pas
accordé l’importance qui convenait aux sacrifices
faits par M. Seguin au bénéfice de la relation. Plus
loin dans mes motifs, je vais aborder la question de
savoir si la juge de première instance a effectivement commis une erreur à cet égard. Cependant,
les points soulevés par M. Seguin pour appuyer cet
argument servent en fait à renforcer la conclusion
selon laquelle il existait une coentreprise familiale.
Monsieur Seguin mentionne expressément un certain nombre de facteurs, y compris : accepter de
démissionner de son poste de PDG de Fastlane
en septembre 1997 pour se rendre plus disponible pour Mme Vanasse, créant ainsi des frictions
avec ses collègues et ses partenaires et réduisant sa
rémunération; accepter de déménager à Ottawa en
1998 à la demande de Mme Vanasse; et redoubler
d’efforts pour travailler plus souvent à la maison
et voyager moins souvent après le déménagement
à Ottawa. Ces faits révèlent un accord mutuel dans
la relation sociale et financière des parties. En
résumé, ils appuient l’existence d’une coentreprise
familiale.
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(e) Conclusion on Identification of the Joint
Family Venture

e) Conclusion sur l’existence de la coentreprise familiale

[154] In my view, the trial judge’s findings of
fact clearly show that Ms. Vanasse and Mr. Seguin
engaged in a joint family venture. The remaining
question is whether there was a link between Ms.
Vanasse’s contributions to it and the accumulation
of wealth.

[154] À mon avis, dans ses conclusions de fait, la
juge de première instance montre clairement que
Mme Vanasse et M. Seguin étaient engagés dans
une coentreprise familiale. Il reste à savoir s’il y
avait un lien entre les contributions de Mme Vanasse
à la coentreprise et l’accumulation de la richesse.

(3) Link to Accumulation of Wealth

(3) Lien avec l’accumulation de la richesse

[155] The trial judge made a clear finding that
there was a link between Ms. Vanasse’s contributions and the family’s accumulation of wealth.

[155] La juge de première instance a clairement
conclu qu’il y avait un lien entre les contributions
de Mme Vanasse et l’accumulation de la richesse
familiale.

[156] I have referred earlier, in some detail, to
the trial judge’s findings in this regard. However,
to repeat, her conclusion is expressed particularly
clearly at para. 91 of her reasons:

[156] J’ai déjà fait état, d’une manière assez
détaillée, des conclusions de la juge de première
instance à cet égard. Je reprends toutefois ses
propos particulièrement clairs au par. 91 de ses
motifs :

Mr. Seguin could not have made the efforts he did to
build up the company but for Ms. Vanasse’s assumption
of these [household and child-rearing] responsibilities.
Mr. Seguin reaped the benefits of Ms. Vanasse’s efforts
by being able to focus his time, energy and efforts on
Fastlane.

[TRADUCTION] Monsieur Seguin n’aurait pas pu faire
tous les efforts qu’il a faits pour créer l’entreprise si
M me Vanasse n’avait pas assumé ces responsabilités
[liées à l’entretien de la maison et à l’éducation des
enfants]. Monsieur Seguin a tiré un avantage des efforts
de M me Vanasse, car il a été en mesure de concentrer
son temps, son énergie et ses efforts sur Fastlane.

[157] Given that and similar findings, I conclude that not only were these parties engaged in
a joint family venture, but that there was a clear
link between Ms. Vanasse’s contribution to it and
the accumulation of wealth. The unjust enrichment
is thus best viewed as Mr. Seguin leaving the relationship with a disproportionate share of the wealth
accumulated as a result of their joint efforts.

[157] Compte tenu de cette conclusion et d’autres
semblables, je conclus que non seulement ces parties étaient engagées dans une coentreprise familiale, mais aussi qu’il y avait un lien clair entre la
contribution de Mme Vanasse et l’accumulation de
la richesse. Il convient donc de considérer qu’il y
a enrichissement injustifié du fait que M. Seguin
quitte la relation avec une part disproportionnée de la richesse accumulée grâce à leurs efforts
conjoints.

(4) Calculation of the Award
[158] The main focus of the appeal was on
whether the award ought to have been calculated
on a quantum meruit basis. Very little was argued
before this Court regarding the way the trial judge
approached her calculation of a proportionate share
of the parties’ accumulated wealth. I conclude that

(4) Calcul de l’indemnité
[158] Le pourvoi visait principalement à savoir
s’il aurait fallu calculer l’indemnité en fonction du
quantum meruit. Devant notre Cour, la façon dont
la juge de première instance a déterminé la part
proportionnelle de la richesse accumulée des parties a été très peu débattue. J’estime que l’approche
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the trial judge’s approach was reasonable in the
circumstances, but I stress that I do not hold out
her approach as necessarily being a template for
future cases. Within the legal principles I have outlined, there may be many ways in which an award
may be quantified reasonably. I prefer not to make
any more general statements about the quantification process in the context of this appeal, except
this. Provided that the correct legal principles are
applied, and the findings of fact are not tainted by
clear and determinative error, a trial judge’s assessment of damages is treated with considerable deference on appeal: see, e.g., Nance v. British Columbia
Electric Railway Co., [1951] A.C. 601 (P.C.). A
reasoned and careful exercise of judgment by the
trial judge as to the appropriate monetary award
to remedy an unjust enrichment should be treated
with the same deference. There are two final specific points that I must address.

adoptée par la juge de première instance était raisonnable dans les circonstances, mais je souligne
qu’il ne s’agit pas nécessairement d’un modèle à
suivre. Selon les principes juridiques que j’ai exposés, il y a peut-être de nombreuses façons de quantifier raisonnablement une indemnité. Je préfère
ne pas faire d’autres commentaires généraux sur
le processus de quantification dans le contexte du
présent pourvoi, sauf celui-ci. Dans la mesure où
les bons principes juridiques sont appliqués, et que
les conclusions de fait ne sont pas entachées d’une
erreur manifeste et déterminante, la cour d’appel
doit faire preuve d’une grande retenue envers l’appréciation des dommages-intérêts par un juge de
première instance : voir, par exemple, Nance c.
British Columbia Electric Railway Co., [1951] A.C.
601 (C.P.). Il convient de faire preuve de la même
retenue envers le jugement motivé et minutieux
du juge de première instance quant à l’indemnité
pécuniaire appropriée pour corriger un enrichissement injustifié. Il me faut aborder deux derniers
points précis.

[159] Mr. Seguin submits, very briefly, that a
proper application of the “value survived” approach
in this case would require a careful determination
of the contributions by third parties to the growth
of Fastlane during the period his own contributions were diminished, as a result of what counsel
characterizes as Ms. Vanasse’s “demands” that he
reduce his hours and move back to Ottawa. This
argument is premised on the notion that the money
he received from the sale was not justly his to
share with Ms. Vanasse. I cannot accept this premise. Unexplained is why he received more than his
share when the company was sold or why, having
received more than he was due, Ms. Vanasse is still
not entitled to an equitable share of what he actually received.

[159] Monsieur Seguin prétend, très brièvement,
qu’une application juste de la méthode fondée sur
la « valeur accumulée » commanderait que l’on
fasse une analyse attentive afin de déterminer la
valeur des contributions des tiers à la croissance de
Fastlane pendant la période où il avait réduit ses
propres contributions, à la suite de ce que l’avocat appelle les « exigences » de Mme Vanasse, qui
voulait qu’il diminue ses heures de travail et qu’ils
retournent à Ottawa. Cet argument postule qu’il
n’avait pas à partager l’argent provenant de la vente
avec Mme Vanasse. Je ne peux pas accepter ce postulat. La raison pour laquelle il a reçu plus que
sa part à la vente de l’entreprise ou pour laquelle,
ayant reçu plus qu’il ne le devait, Mme Vanasse n’a
toujours pas droit à une part équitable de ce qu’il a
reçu, demeure inexpliquée.

[160] Second, there is the finding of the Court
of Appeal that the trial judge failed to take into
account evidence of Mr. Seguin’s numerous and significant non-financial contributions to the family.
I respectfully cannot accept this view. The trial
judge specifically alluded to these contributions in
her reasons. Moreover, by confining the period of

[160] Aussi, il y a la conclusion de la Cour d’appel selon laquelle la juge de première instance n’a
pas pris en considération la preuve des nombreuses
et importantes contributions non financières de M.
Seguin au bien-être de la famille. Avec égards, je
ne peux pas souscrire à cette conclusion. La juge de
première instance a expressément mentionné ces
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unjust enrichment to the three and one-half year
period, the trial judge took into account the periods
during which Ms. Vanasse’s contributions were not
disproportionate to Mr. Seguin’s. In my view, the
trial judge took a realistic and practical view of the
evidence before her and gave sufficient consideration to Mr. Seguin’s contributions.

contributions dans ses motifs. En outre, en limitant
la période d’enrichissement injustifié à une période
de trois ans et demi, la juge de première instance
a tenu compte des périodes pendant lesquelles les
contributions de Mme Vanasse n’étaient pas disproportionnées par rapport à celles de M. Seguin. À
mon avis, la juge de première instance s’est prononcée de manière réaliste et pratique quant à la preuve
dont elle disposait et a suffisamment tenu compte
des contributions de M. Seguin.

D. Disposition

D. Dispositif

[161] I would allow the appeal, set aside the order
of the Court of Appeal, and restore the order of
the trial judge. The appellant should have her costs
throughout.

[161] Je suis d’avis d’accueillir le pourvoi, d’annuler l’ordonnance de la Cour d’appel et de rétablir l’ordonnance de la juge de première instance.
L’appelante a droit à ses dépens dans toutes les
cours.

V. The Kerr Appeal

V. Le pourvoi Kerr

A. Introduction

A. Introduction

[162] When their common law relationship
of more than 25 years ended, Ms. Kerr sued her
former partner, Mr. Baranow, advancing claims
for unjust enrichment, resulting trust, and spousal
support. Mr. Baranow counterclaimed that Ms.
Kerr had been unjustly enriched by his housekeeping services provided between 1991 and 2006,
and by his early retirement in order to provide her
personal assistance. The trial judge awarded Ms.
Kerr $315,000, holding that she was entitled to this
amount both by way of resulting trust (to reflect her
contribution to the acquisition of property) and by
way of remedial constructive trust (as a remedy for
her successful claim in unjust enrichment). He also
awarded Ms. Kerr $1,739 per month in spousal support effective the date she commenced proceedings.
Although the trial judge rejected Mr. Baranow’s
assertion that Ms. Kerr had been unjustly enriched
at his expense, the reasons for judgment and the
order after trial do not otherwise address Mr.
Baranow’s counterclaim.

[162] Quand leur union de fait a pris fin après plus
de 25 ans, Mme Kerr a intenté une action contre
son ancien conjoint, M. Baranow, concluant à l’enrichissement injustifié, à l’imposition d’une fiducie
résultoire et à l’octroi d’une pension alimentaire.
Par une demande reconventionnelle, M. Baranow
a cherché à faire reconnaître que Mme Kerr s’était
injustement enrichie grâce aux services d’entretien
ménager qu’il lui avait rendus entre 1991 et 2006,
grâce aussi à la retraite anticipée prise pour lui
apporter une aide personnelle. Le juge de première
instance a accordé 315 000 $ à Mme Kerr, estimant
qu’elle avait droit à ce montant par application de
la fiducie résultoire (pour refléter sa contribution à
l’acquisition de biens) et par application de la fiducie
constructoire de nature réparatoire (comme réparation pour enrichissement injustifié). Il a également
accordé à Mme Kerr une pension alimentaire mensuelle de 1 739 $, rétroactive à la date d’introduction de l’instance. Bien que le juge de première instance ait rejeté l’affirmation de M. Baranow selon
laquelle Mme Kerr s’était injustement enrichie à
ses dépens, les motifs du jugement et l’ordonnance
rendue n’abordent pas par ailleurs la question de la
demande reconventionnelle de M. Baranow.
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[163] Mr. Baranow appealed. The Court of Appeal
allowed the appeal, concluding that Ms. Kerr’s
claims for a resulting trust and in unjust enrichment
should be dismissed, that Mr. Baranow’s claim for
unjust enrichment should be remitted to the trial
court for determination, and that the order for
spousal support should be effective as of the first
day of the trial, not as of the date proceedings were
commenced.

[163] Monsieur Baranow a interjeté appel. La
Cour d’appel a accueilli l’appel, concluant que
les demandes de Mme Kerr relatives à une fiducie
résultoire et un enrichissement injustifié devaient
être rejetées, que la demande de M. Baranow
fondée sur l’enrichissement injustifié devait être
renvoyée au juge de première instance pour qu’il
tranche à nouveau la question et que l’ordonnance
de pension alimentaire devait rétroagir à la date du
premier jour du procès, et non à la date d’introduction de l’instance.

[164] Ms. Kerr appeals, submitting that the Court
of Appeal erred by setting aside the trial judge’s
findings that:

[164] Madame Kerr fait appel de cette décision et
plaide que la Cour d’appel a commis une erreur en
écartant les conclusions du juge de première instance selon lesquelles :

(1) a resulting trust arose in her favour;

(1) une fiducie résultoire a été créée en sa faveur;

(2) she had unjustly enriched Mr. Baranow; and

(2) M. Baranow s’est injustement enrichi grâce à
elle;

(3) spousal support should begin as of the date she
instituted proceedings.

(3) la pension alimentaire devait être versée à
compter de la date d’introduction de l’action.

[165] In my view, the Court of Appeal was right to
set aside the trial judge’s findings of resulting trust
and unjust enrichment. It also did not err in directing that Mr. Baranow’s counterclaim be returned to
the Supreme Court of British Columbia for hearing.
However, my view is that Ms. Kerr’s unjust enrichment claim should not have been dismissed, but
rather a new trial ordered. While the trial judge’s
errors certainly were not harmless, it is not possible to say on this record, which includes findings
of fact tainted by clear error, that her unjust enrichment claim would inevitably fail if analyzed using
the clarified legal framework set out above. With
respect to the commencement date of the spousal
support order, I would set aside the order of the
Court of Appeal and restore the trial judge’s order.

[165] À mon avis, la Cour d’appel a eu raison
d’écarter les conclusions de première instance en
ce qui concerne la fiducie résultoire et l’enrichissement injustifié. Elle n’a pas non plus commis d’erreur en ordonnant le renvoi de la demande reconventionnelle de M. Baranow à la Cour suprême de la
Colombie-Britannique. Cependant, j’estime qu’au
lieu de rejeter la demande de Mme Kerr fondée sur
l’enrichissement injustifié, la cour d’appel aurait dû
ordonner la tenue d’un nouveau procès. Les erreurs
du juge de première instance n’étaient certes pas
inoffensives, mais il est impossible de dire au vu
du dossier, qui comprend des conclusions de fait
clairement erronées, que la demande fondée sur
l’enrichissement injustifié était vouée à l’échec si
elle avait été analysée à l’aide du cadre juridique
précisé ci-dessus. En ce qui concerne la date d’exécution de l’ordonnance alimentaire, je suis d’avis
d’annuler l’ordonnance de la Cour d’appel et de
rétablir l’ordonnance de première instance.

B. Overview of the Facts

B. Aperçu des faits

[166] The trial judge’s disposition of both the
resulting trust and unjust enrichment claims

[166] La conclusion du juge de première instance en ce qui concerne les allégations de fiducie
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turned on his conclusion that Ms. Kerr had provided $60,000 worth of equity and assets at the
beginning of the relationship. This fact, in the
trial judge’s view, supported awarding her onethird of the value of the home she shared with Mr.
Baranow at the time of separation. According to
the trial judge, this $60,000 of equity and assets
consisted of three elements: her $37,000 of equity
in the Coleman Street home she had shared with
her former husband; the value of an automobile;
and the value of furniture which she brought into
her relationship with Mr. Baranow. The trial judge
did not make specific findings of fact about the
value of either Ms. Kerr’s or Mr. Baranow’s nonmonetary contributions to the relationship. As previously noted, while the judge rejected in a single
sentence Mr. Baranow’s contention that Ms. Kerr
had been unjustly enriched at his expense, the
judge did not explain the basis of that conclusion.
Mr. Baranow’s counterclaim was not otherwise
addressed.

résultoire et d’enrichissement injustifié reposait
sur le fait que Mme Kerr avait fourni des capitaux
et des actifs d’une valeur de 60 000 $ au début
de la relation. Ce fait, selon le juge de première
instance, justifiait de lui accorder un tiers de la
valeur de la maison qu’elle partageait avec M.
Baranow au moment de la séparation. Selon le
juge de première instance, ces capitaux et actifs
de 60 000 $ englobaient trois éléments : 37 000 $
en valeur nette de la maison de la rue Coleman
qu’elle a partagée avec son ex-époux; la valeur
d’une automobile; et la valeur des meubles qu’elle
possédait avant de rencontrer M. Baranow. Le
juge de première instance n’a tiré aucune conclusion de fait précise à propos de la valeur des
contributions non financières de Mme Kerr ou de
M. Baranow. Comme je l’ai déjà dit, bien que le
juge ait rejeté en une seule phrase la prétention de
M. Baranow voulant que Mme Kerr se soit injustement enrichie à ses dépens, il n’a pas expliqué
le fondement de cette conclusion. La demande
reconventionnelle de M. Baranow n’a pas été
considérée.

[167] The trial judge’s findings of fact, of course,
must be accepted unless tainted with clear and
determinative error. In this case, however, the
Court of Appeal’s intervention on some of the
judge’s key findings was justified, because those
findings simply were not supported by the record.
I will have to delve into the facts, more than might
otherwise be required, to explain why.

[167] Les conclusions de fait du juge de première instance doivent évidemment être acceptées
à moins qu’elles ne soient entachées d’une erreur
manifeste et déterminante. Cependant, en l’espèce, l’intervention de la Cour d’appel à l’égard de
quelques-unes des principales conclusions du juge
était justifiée parce que ces conclusions n’étaient
pas étayées par le dossier. Je vais devoir étudier les
faits, plus qu’il ne serait habituellement nécessaire,
pour expliquer ma conclusion.

[168] The parties began to live together in Mr.
Baranow’s home on Wall Street in Vancouver in
May 1981. Shortly afterward, they moved into
Ms. Kerr’s former matrimonial home on Coleman
Street. They had met at their mutual place of work,
the Port of Vancouver, where she worked as a secretary and he as a longshoreman. Ms. Kerr was in
midst of a divorce. Through her separation agreement, Ms. Kerr received her husband’s interest in
their former matrimonial home on Coleman Street
in North Vancouver, all of the furniture in the
house, and a 1979 Cadillac Eldorado. However,

[168] Les parties ont commencé à habiter ensemble dans la maison de M. Baranow sur la rue Wall,
à Vancouver, en mai 1981. Peu de temps après, ils
ont déménagé dans l’ancien domicile conjugal de
Mme Kerr sur la rue Coleman. Ils s’étaient rencontrés au port de Vancouver, leur lieu de travail,
où elle occupait un poste de secrétaire et lui, un
poste de débardeur. Madame Kerr était en instance de divorce. Aux termes de l’accord de séparation, elle a reçu l’intérêt de son mari dans leur
ancienne résidence familiale de la rue Coleman, à
North Vancouver, tous les meubles et une Cadillac
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Ms. Kerr’s ex-husband owed more than $400,000
and Ms. Kerr was guarantor of some of that debt.

Eldorado 1979. Cependant, son ex-époux devait
plus de 400 000 $ et Mme Kerr était garante d’une
partie de cette dette.

[169] In the summer of 1981, the Coleman Street
property was the subject of foreclosure proceedings and, according to the evidence, was about to
be foreclosed on July 29, 1981. Ms. Kerr testified
at trial that, at the time, she had two teenage children, was earning under $30,000 a year, and had no
money to save the house.

[169] À l’été 1981, la maison de la rue Coleman
faisait l’objet de procédures de forclusion et, selon
la preuve, elle était sur le point d’être saisie le 29
juillet 1981. Madame Kerr a déclaré au procès que,
à ce moment-là, elle avait deux adolescents, elle
gagnait moins de 30 000 $ par année et elle n’avait
pas d’argent pour conserver la maison.

[170] Ms. Kerr instructed her lawyer to place the
titles to the Coleman Street property and the vehicle into Mr. Baranow’s name. Mr. Baranow paid
$33,000 in cash to secure the property against outstanding debts, and guaranteed a $100,000 mortgage at a rate of 22 percent. He then began to make
the mortgage payments and eventually refinanced
the mortgage, together with that on his Wall Street
property, and assumed that new mortgage himself.

[170] Madame Kerr a demandé à son avocat de
céder la maison et la voiture à M. Baranow, lequel
a payé 33 000 $ en argent pour protéger la maison
contre les dettes impayées et a garanti un prêt hypothécaire de 100 000 $ à un taux de 22 pour cent. Il
a ensuite commencé à faire les paiements hypothécaires, plus tard, il a refinancé l’hypothèque avec
celle de sa maison de la rue Wall, et il a assumé
lui-même cette nouvelle hypothèque.

[171] The couple lived together for the next 25
years, first in the Wall Street property, then at
Coleman Street, then in a temporary apartment,
and finally in their “dream home” which they constructed on Mr. Baranow’s Wall Street property.

[171] Le couple a vécu ensemble pendant les 25
années qui ont suivi, d’abord dans la maison de la
rue Wall, puis dans celle de la rue Coleman, ensuite
dans un appartement temporaire et enfin dans leur
« maison de rêve » qu’ils ont fait construire sur le
terrain de la rue Wall appartenant à M. Baranow.

[172] While the parties lived together in the
Coleman Street property (from September 1981 to
December 1985), Mr. Baranow retained the $450
per month he received by renting out his Wall Street
property. The trial judge found that, although the
parties kept their financial affairs separate, there
was an arrangement by which Mr. Baranow would
pay the property taxes and mortgage payments on
both the Coleman Street and the Wall Street properties. The mortgage on both properties was paid
off before July 1985. However, Mr. Baranow took
out a $32,000 mortgage on the Wall Street property in July 1985, which was paid in full by August
1988.

[172] Quand les parties habitaient la maison de la
rue Coleman (de septembre 1981 à décembre 1985),
M. Baranow conservait le revenu de 450 $ par mois
que lui procurait la location de sa maison de la rue
Wall. Le juge de première instance a conclu que,
bien que les parties aient toujours géré leurs finances personnelles séparément, il y avait une entente
aux termes de laquelle M. Baranow payait les taxes
foncières et les hypothèques des deux résidences,
celle de la rue Coleman et celle de la rue Wall. Les
hypothèques ont été entièrement remboursées avant
juillet 1985. Cependant, M. Baranow a contracté un
prêt hypothécaire de 32 000 $ pour la maison de la
rue Wall en juillet 1985, qui a été remboursé avant
août 1988.

[173] The Coleman Street property was sold in
August 1985 for $138,000. This sale was at a considerable loss, taking into account the real estate

[173] La maison de la rue Coleman a été vendue
en août 1985 pour un montant de 138 000 $. Cette
vente représentait une perte importante, compte
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commission, the $33,000 in cash Mr. Baranow had
contributed at the time of the transfer to him, and
the mortgage payments he alone had made between
the transfer in the summer of 1981 and the sale in
the summer of 1985.

tenu de la commission de l’agent immobilier, du
montant de 33 000 $ payé par M. Baranow au
moment du transfert, et des paiements hypothécaires qu’il a faits entre le transfert à l’été 1981 et la
vente à l’été 1985.

[174] The parties moved into an apartment (from
August 1985 until October 1986) while they constructed their “dream home” at the Wall Street
location. The existing dwelling was torn down and
replaced. Mr. Baranow spent somewhere between
$97,000 and $105,000 on its construction, with
additional amounts spent for materials, labour
and permits. Ms. Kerr, the trial judge found, was
involved with the planning, interior decorating and
cleaning. She also planted sod, tended the flower
garden, and paid for some wood paneling in the
downstairs bedroom. In addition, she made contributions towards the purchase of furniture, appliances, and other chattels for the Wall Street property. Her son paid $350 per month in rent, which
Mr. Baranow retained. At one point in his reasons,
the trial judge stated that Ms. Kerr paid “all of the
household expenses and the insurance on the new
house . . . even after the $32,000.00 mortgage was
paid off by [Mr. Baranow] in August 1988” (para.
24). However, at another point, the judge noted
that Ms. Kerr paid the utilities and insurance and
bought “some groceries” (para. 36). Mr. Baranow,
he found, paid the property-related expenses, consisting of property taxes (less the disability benefit
attributable to Ms. Kerr) and upkeep (which was
minimal in the new house). The trial judge found
that the current value of the Wall Street property
was $942,500, compared with $205,000 in October
of 1986. He then concluded that, given there were
no mortgage payments after 1988, Ms. Kerr’s share
of the expenses “was probably higher” than Mr.
Baranow’s for approximately 18 years before they
stopped living together.

[174] Les parties ont emménagé dans un appartement (d’août 1985 à octobre 1986) pendant la
construction de leur « maison de rêve » sur la
rue Wall. L’habitation existante a été démolie et
remplacée. Monsieur Baranow a dépensé entre
97 000 $ et 105 000 $ pour la construction, plus
les matériaux, la main-d’œuvre et les permis. Selon
le juge de première instance, Mme Kerr s’occupait
de la planification, de la décoration intérieure et du
nettoyage. Elle a aussi semé du gazon, entretenu le
jardin de fleurs et payé du lambris pour la chambre du sous-sol. De plus, elle a contribué à l’achat
des meubles, des électroménagers et d’autres effets
pour la maison de la rue Wall. Son fils payait un
loyer mensuel de 350 $, montant que M. Baranow
conservait. Dans un passage de ses motifs, le juge
de première instance a affirmé que Mme Kerr payait
[TRADUCTION] « toutes les dépenses du ménage et
les assurances de la nouvelle maison [. . .] même
après que [M. Baranow] eût remboursé l’hypothèque de 32 000 $ en août 1988 » (par. 24). Toutefois,
ailleurs dans ses motifs, il a souligné que Mme
Kerr payait les services publics et l’assurance et
elle faisait « parfois le marché » (par. 36). Selon
lui, M. Baranow payait les dépenses liées à la propriété, soit les taxes foncières (moins la prestation
d’invalidité de Mme Kerr) et les frais d’entretien
(qui étaient minimes dans la nouvelle maison). Le
juge de première instance a conclu que la maison
de la rue Wall valait 942 500 $, comparativement
à 205 000 $ en octobre 1986. Il a ensuite conclu
que, comme il n’y avait plus de paiements hypothécaires à faire après 1988, la part des dépenses de
Mme Kerr [TRADUCTION] « a été probablement plus
élevée » que celle de M. Baranow pendant environ
18 ans, jusqu’à ce qu’ils n’habitent plus ensemble.

[175] In 1991, Ms. Kerr suffered a massive stroke
and cardiac arrest, leaving her paralyzed on her left
side and unable to return to work. Her health steadily deteriorated, and relations between the couple
became increasingly strained. Mr. Baranow took an

[175] En 1991, Mme Kerr a été victime d’un grave
accident vasculaire cérébral et d’un arrêt cardiaque,
qui l’ont laissée paralysée du côté gauche et l’ont
rendue inapte au travail. Sa santé s’est progressivement détériorée et la relation du couple est devenue
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early retirement in 2002. The trial judge acknowledged that Mr. Baranow claimed to have done this
to care for Ms. Kerr, but noted that early retirement
was also favourable to him. The trial judge found
that Mr. Baranow started to experience “caregiver
fatigue” and began exploring institutional care
alternatives in June 2005. The next summer, in
August 2006, Ms. Kerr had to undergo surgery on
her knee. After the surgery, Mr. Baranow made it
clear to the hospital staff that he was not prepared
to have her return home. Ms. Kerr was transferred
to an extended care facility where she remained at
the time of trial. The trial judge found that, in the
last 18 months Ms. Kerr resided at the Wall Street
property, Mr. Baranow did most of the housework
and helped her with her bodily functions.

de plus en plus tendue. Monsieur Baranow a pris
une retraite anticipée en 2002. Le juge de première
instance a reconnu que M. Baranow avait dit avoir
pris sa retraite pour prendre soin de Mme Kerr,
mais il a fait remarquer que cette retraite favorisait aussi M. Baranow. Selon le juge de première
instance, M. Baranow a commencé à ressentir une
certaine fatigue liée à son rôle d’aidant naturel et à
chercher dès juin 2005 des solutions pour qu’elle
reçoive des soins en établissement. L’été suivant,
en août 2006, Mme Kerr a dû subir une chirurgie
du genou. Après la chirurgie, M. Baranow a clairement indiqué au personnel hospitalier qu’il n’était
pas prêt à la ramener à la maison. Madame Kerr a
été transférée dans un établissement de soins prolongés où elle demeurait au moment du procès. Le
juge de première instance a conclu que, dans les 18
derniers mois où Mme Kerr habitait la maison de
la rue Wall, M. Baranow s’occupait de la majeure
partie des tâches ménagères et lui prodiguait des
soins personnels.

C. Analysis

C. Analyse

(1) The Resulting Trust Issue
[176] The trial judge found that Mr. Baranow held
a one-third interest in the Wall Street property by
way of resulting trust for Ms. Kerr, on three bases.
The Court of Appeal found that each of these holdings was erroneous. I respectfully agree.

(a) Gratuitous Transfer
[177] The trial judge found that the transfer of
the Coleman Street property to Mr. Baranow was
gratuitous, therefore raising the presumption of a
resulting trust in Ms. Kerr’s favour. At the time
of transfer to Mr. Baranow, roughly $133,000 was
required to save the property (it was subject to a
first mortgage of just under $80,000, a second mortgage of just under $35,000, a judgment in favour of
the Bank of Montreal of just under $12,000, and
other miscellaneous debts and charges, adding up
to roughly $133,000). There was also a $26,500
judgment in favour of CIBC, which was of concern

(1) La question de la fiducie résultoire
[176] S’appuyant sur trois motifs, le juge de première instance est arrivé à la conclusion que M.
Baranow détenait un tiers de la valeur de la maison
de la rue Wall au titre d’une fiducie résultoire pour
Mme Kerr. La Cour d’appel a conclu que chacun de
ces motifs était erroné. Avec égards, je suis aussi
de cet avis.
a) Transfert à titre gratuit
[177] Le juge de première instance a conclu que
le transfert du titre de la maison de la rue Coleman
à M. Baranow a été fait à titre gratuit, créant ainsi
la présomption de fiducie résultoire en faveur de
Mme Kerr. Au moment du transfert, il fallait environ 133 000 $ pour conserver la propriété (elle était
grevée d’une première hypothèque d’un peu moins
de 80 000 $ et d’une deuxième hypothèque d’un
peu moins de 35 000 $, d’un jugement en faveur de
la Banque de Montréal d’un peu moins de 12 000 $
et d’autres dettes et charges diverses, pour une
dette totale d’environ 133 000 $). Il y avait aussi
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to Ms. Kerr, although it is not listed in the payouts
required to close the transfer. We know that Ms.
Kerr had guaranteed some of her former husband’s
debts, and that she declared bankruptcy in 1983 in
relation to $15,000 of debt for which she had cosigned with her former husband.

un jugement de 26 500 $ en faveur de la CIBC,
qui préoccupait Mme Kerr, bien qu’il ne figure pas
dans la liste des paiements à faire pour conclure le
transfert. Nous savons que Mme Kerr était garante
d’une partie des dettes de son ex-époux et qu’elle
a fait faillite en 1983 relativement à une dette de
15 000 $ dont elle était cosignataire avec son exépoux.

[178] The Court of Appeal reversed the trial
judge’s resulting trust finding, holding that the
transfer was not gratuitous. The court pointed to
the contributions and liabilities undertaken by Mr.
Baranow to make the transfer possible, and concluded that the trial judge’s finding in this regard
constituted a palpable and overriding error.

[178] La Cour d’appel a infirmé la décision du
juge de première instance à propos de la fiducie
résultoire, concluant que le transfert n’a pas été
fait à titre gratuit. Elle a signalé les contributions
et les responsabilités assumées par M. Baranow
pour rendre le transfert possible, et a statué que la
conclusion du juge de première instance à cet égard
constituait une erreur manifeste et dominante.

[179] On this point, I respectfully agree with
the Court of Appeal. There is no dispute that Mr.
Baranow injected roughly $33,000 in cash, and
guaranteed a $100,000 mortgage, so that the property would not be lost to the bank in the foreclosure
proceedings. This constituted consideration, and
the transfer therefore cannot reasonably be labelled
gratuitous. The respondent would have us hold otherwise on the basis of technical arguments about
the lack of a precise coincidence between the time
of the transfer and payments, and the lack of payment directly to Ms. Kerr because Mr. Baranow’s
payments were made to her creditors. These arguments have no merit. An important element of the
trial judge’s finding of a resulting trust was his
conclusion that there was “no evidence” that Mr.
Baranow’s payment of $33,000 in cash and his
guarantee of the $100,000 mortgage “were in connection with the transfer or part of an agreement
between the parties so as to constitute consideration for the transfer” (para. 76). Putting to one side
for the moment whether this finding reflects a correct understanding of a gratuitous transfer, the
judge clearly erred in making this statement; there
was in fact much evidence to that precise effect.
Mr. Baranow testified that Ms. Kerr had “tearfully
asked” Mr. Baranow for help to save the property
from the creditors. Ms. Kerr’s solicitor recorded in
his reporting letter that Ms. Kerr felt she had little
choice but to convey the property to Mr. Baranow

[179] À cet égard, je partage l’opinion de la
Cour d’appel. Nul ne conteste que M. Baranow
a investi environ 33 000 $ en argent et a garanti
un prêt hypothécaire de 100 000 $ pour éviter la
saisie de la propriété par la banque. Cela constituait une contrepartie, et le transfert ne peut donc
pas être raisonnablement considéré comme étant à
titre gratuit. Selon l’intimé, il faudrait conclure le
contraire en se fondant sur des arguments techniques à propos de l’absence de coïncidence précise
entre le moment du transfert et des paiements et
le fait que ceux-ci n’ont pas été faits directement
à Mme Kerr, M. Baranow les ayant versés à ses
créanciers. Ces arguments sont dénués de fondement. Un élément important de la conclusion
du juge de première instance en ce qui a trait à
l’existence d’une fiducie résultoire était le fait
qu’il n’existait [TRADUCTION] « aucune preuve »
selon laquelle le paiement en argent de 33 000 $
effectué par M. Baranow et sa garantie de l’hypothèque de 100 000 $ « étaient liés au transfert
ou faisaient partie d’une entente entre les parties
de sorte qu’ils constituaient une contrepartie au
transfert » (par. 76). Si l’on fait abstraction pour
le moment de la question de savoir si cette conclusion reflète bien la notion de transfert à titre gratuit, cette affirmation du juge est clairement erronée; il existait en effet de nombreux éléments de
preuve en ce sens. Monsieur Baranow a affirmé
que Mme Kerr lui avait [TRADUCTION] « demandé
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“faced with the large outstanding debts of [her]
husband which include[d] a Judgment taken by
C.I.B.C. for a debt outstanding in the amount of
$26,500.00”. At trial, Ms. Kerr was asked whether
she had requested Mr. Baranow to save the house;
she responded, “I guess so.” Thus, contrary to the
judge’s finding, there was in fact considerable evidence that Mr. Baranow’s paying off of the debts
and guaranteeing the mortgage were in connection with the transfer of the property to him. This
evidence shows that he accepted the transfer and
assumed the financial obligations at Ms. Kerr’s
request, and in order to further her purpose of preventing the creditors from foreclosing on the property.

en pleurant » de l’aider à protéger la propriété des
créanciers. L’avocat de Mme Kerr a noté dans sa
lettre-rapport qu’elle avait l’impression de n’avoir
d’autre choix que de céder la maison à M. Baranow
[TRADUCTION] « compte tenu des lourdes dettes de
[son] mari qui inclu[aient] un jugement en faveur de
la CIBC pour une dette de 26 500 $ ». Au procès,
on a demandé à Mme Kerr si elle avait demandé à
M. Baranow de sauver la maison et elle a répondu :
[TRADUCTION] « Je suppose. » Ainsi, contrairement à la conclusion du juge, de nombreux éléments de preuve indiquaient que M. Baranow avait
remboursé les dettes et garanti l’hypothèque parce
que la maison lui avait été transférée. La preuve
montre qu’il a accepté le transfert et assumé les
obligations financières à la demande de Mme Kerr,
et aussi dans le but d’éviter que les créanciers saisissent la propriété.

[180] The Court of Appeal was correct to intervene on this point and conclude that the transfer
was not gratuitous. The trial judge’s imposition of a
resulting trust on one-third of the Wall Street property on this basis accordingly cannot be sustained.

[180] La Cour d’appel a eu raison d’intervenir sur
ce point et de conclure que le transfert n’avait pas
été fait à titre gratuit. L’imposition, par le juge de
première instance, d’une fiducie résultoire sur le
tiers de la valeur de la maison de la rue Wall pour
cette raison ne peut donc être maintenue.

(b) Ms. Kerr’s Contributions
[181] The trial judge also based his finding of
resulting trust on Ms. Kerr’s financial and other
contributions to the acquisition of the new home
on the Wall Street property. He found Ms. Kerr had
contributed a total of $60,000: $37,000 in equity
from the transfer of the Coleman Street property to
Mr. Baranow; $20,000 for the value of the Cadillac
also transferred to Mr. Baranow; and $3,000 for
the furniture in the Coleman Street property. In
addition, the trial judge noted that, in obtaining
the legal title of Coleman, Mr. Baranow was able
to “re-mortgage both properties for $116,000.00
and apply the $16,000.00 toward the acquisition of
the Wall Street Property” (para. 82). Furthermore,
Mr. Baranow would not have been able to pay off
the mortgages with the same efficiency but for
Ms. Kerr’s contributions to household expenses.
However, the trial judge did not attach any value
to these last two matters in his determination of the

b) Les contributions de Mme Kerr
[181] Le juge de première instance a aussi fondé
sa conclusion relative à l’existence d’une fiducie
résultoire sur les contributions financières et non
financières de Mme Kerr à l’acquisition de la nouvelle maison sur la rue Wall. Selon lui, Mme Kerr
avait versé un total de 60 000 $ : 37 000 $ en valeur
nette provenant du transfert de la résidence de la rue
Coleman à M. Baranow; une Cadillac d’une valeur
de 20 000 $ aussi transférée à M. Baranow; et des
meubles de la maison de la rue Coleman d’une
valeur de 3 000 $. De plus, le juge de première instance a fait remarquer que, en obtenant le titre légal
de la maison de la rue Coleman, M. Baranow était
en mesure de [TRADUCTION] « réhypothéquer les
deux propriétés pour une valeur de 116 000 $ et
d’utiliser 16 000 $ pour acquérir la maison de la
rue Wall » (par. 82). En outre, M. Baranow n’aurait
pas pu rembourser les prêts hypothécaires aussi
diligemment sans les contributions de Mme Kerr
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extent of the resulting trust which he imposed on
the Wall Street property.

aux dépenses du ménage. Cependant, le juge de
première instance n’a attribué aucune valeur à ces
deux derniers points dans sa décision quant à la
portée de la fiducie résultoire qu’il a imposée relativement à la maison de la rue Wall.

[182] The Court of Appeal reversed this finding
as not being supported by the record. The court
noted that Ms. Kerr did not have $37,000 in equity
in the Coleman Street property when Mr. Baranow
took title, Mr. Baranow did not receive any beneficial interest in the vehicle, and there was no evidence of the value of the furnishings.

[182] La Cour d’appel a écarté cette conclusion
au motif qu’elle n’était pas étayée par le dossier.
Elle a fait remarquer que Mme Kerr ne détenait pas
37 000 $ en valeur nette de la maison de la rue
Coleman au moment où M. Baranow en a acquis le
titre, que M. Baranow n’a reçu aucun intérêt bénéficiaire dans le véhicule et qu’il n’y avait aucune
preuve de la valeur des meubles.

[183] I agree with the Court of Appeal’s disposition of this issue. As it pointed out, the evidence
showed that, in addition to Mr. Baranow paying
cash and guaranteeing a mortgage, he paid the
monthly mortgage payments, taxes and upkeep
expenses on the Coleman property until it was sold
in 1985 for $138,000 (less real estate commission).
Mr. Baranow received no beneficial interest in the
vehicle and the judge made no finding about the
value of the furnishings. There was not, in any
meaningful sense of the word, any equity in the
Coleman property for Ms. Kerr to contribute to the
acquisition or improvement of the Wall Street property. I would affirm the conclusion of the Court of
Appeal on this point.

[183] Je souscris à la façon dont la Cour d’appel a
tranché ce point. Comme elle l’a souligné, la preuve
démontrait que, outre le fait que M. Baranow a
payé en argent et garanti une hypothèque, il a versé
les paiements hypothécaires mensuels, a payé les
taxes et les frais d’entretien de la maison de la rue
Coleman jusqu’à ce qu’elle soit vendue en 1985
pour un montant de 138 000 $ (moins la commission de l’agent immobilier). Monsieur Baranow n’a
reçu aucun intérêt bénéficiaire dans le véhicule et
le juge ne s’est pas prononcé sur la valeur des meubles. En réalité, Mme Kerr n’a retiré de la maison
de la rue Coleman aucune valeur nette lui permettant de contribuer à l’acquisition ou à l’amélioration de la maison de la rue Wall. Je suis d’avis de
confirmer la conclusion de la Cour d’appel sur ce
point.

(c) Common Intention Resulting Trust

[184] The trial judge also appears to have based
his conclusions about the resulting trust on his
finding of a common intention on the part of Ms.
Kerr and Mr. Baranow to share in the Wall Street
property. For the reasons I have given earlier, the
“common intention” resulting trust has no further
role to play in the resolution of disputes such as this
one. I would hold that a resulting trust should not
have been imposed on the Wall Street property on
the basis of a finding of common intention between
these parties.

c) Fiducie résultoire fondée sur l’intention
commune
[184] Le juge de première instance semble aussi
avoir fondé ses conclusions relatives à la fiducie
résultoire sur l’existence d’une intention commune,
de la part de Mme Kerr et de M. Baranow, de partager la propriété de la rue Wall. Pour les motifs
que j’ai déjà exposés, la fiducie résultoire fondée
sur « l’intention commune » n’a plus aucun rôle à
jouer dans le règlement d’un litige tel que celui-ci.
J’estime qu’une fiducie résultoire n’aurait pas dû
être imposée à l’égard de la propriété de la rue Wall
sur la base de l’intention commune des parties.
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(d) Conclusion With Respect to Resulting
Trust

d) Conclusion relative à la fiducie résultoire

[185] In my view the Court of Appeal was correct to set aside the trial judge’s conclusions with
respect to the resulting trust issues.

[185] À mon avis, la Cour d’appel a eu raison
d’écarter les conclusions du juge de première instance à l’égard des questions relatives à la fiducie
résultoire.

(2) Unjust Enrichment

(2) Enrichissement injustifié

[186] The trial judge also found that Mr. Baranow
had been unjustly enriched by Ms. Kerr to the
extent of $315,000, the value of the one-third interest in the Wall Street property determined during
the resulting trust analysis. The judge found that
Ms. Kerr had provided the following benefits to
Mr. Baranow:

[186] Le juge de première instance a aussi conclu
que M. Baranow s’était injustement enrichi de
315 000 $ grâce à Mme Kerr, soit un tiers de la
valeur de la maison de la rue Wall déterminée dans
le cadre de l’analyse concernant la fiducie résultoire. Il était d’avis que Mme Kerr avait apporté les
avantages suivants à M. Baranow :

a.

a.

$37,000 equity in the Coleman Street property;

une valeur nette de 37 000 $ dans la maison de
la rue Coleman;

b. the automobile;

b. l’automobile;

c.

c.

the furnishings;

les meubles;

d. $16,000 in refinancing permitted by the Coleman transfer and applied to the Wall Street
property;

d. 16 000 $ au titre du refinancement provenant
du transfert de la maison de la rue Coleman
et utilisés pour l’acquisition de la maison de la
rue Wall;

e.

$22,000 gained on the resale of the Coleman
Street property;

e.

22 000 $ tirés de la revente de la maison de la
rue Coleman;

f.

household expenses and insurance paid on
both properties;

f.

les dépenses ménagères et les assurances liées
aux deux résidences;

g. spousal services such as housework, entertaining guests and preparing meals until Ms. Kerr’s
disability made it impossible to continue;

g. des services tels que les tâches ménagères,
accueillir des invités et préparer les repas
jusqu’à ce que l’invalidité de Mme Kerr l’empêche de continuer;

h. assistance with planning and decoration of the
Wall Street house;

h. l’aide à la planification et à la décoration de la
maison de la rue Wall;

i.

financial contributions towards the purchase of
chattels for the new home;

i.

les contributions financières à l’achat de biens
pour la nouvelle maison;

j.

a disability tax exemption;

j.

une exemption d’impôt pour personnes handicapées;
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k. approximately five years’ worth of rental
income from Ms. Kerr’s son.

k. l’équivalent du revenu de location du fils de
Mme Kerr durant environ cinq ans.

[187] Turning to the element of corresponding deprivation, the trial judge noted that it was
“unlikely” that Ms. Kerr had given up any career
or educational opportunities over the course of the
relationship. Furthermore, her income remained
unchanged, even following her stroke, due to her
receipt of disability pensions and other benefits.
The judge found that she had lived rent-free for the
entire relationship. He concluded, however, that
she had suffered a deprivation because, had she not
contributed her equity in the Coleman Street property, it was “reasonable to infer that she would have
used it to purchase an asset in her own name, invest
for her own benefit, use it for some personal interest, or otherwise avail herself of beneficial financial
opportunity”: para. 92. He also concluded, without
elaboration, that the benefits that she received from
the relationship did not overtake her contributions.

[187] En ce qui concerne l’appauvrissement correspondant, le juge de première instance a souligné
qu’il était [TRADUCTION] « peu probable » que Mme
Kerr ait renoncé à une carrière ou à des possibilités de s’instruire pendant sa relation. De plus, son
revenu est resté inchangé, même après son accident
vasculaire cérébral, parce qu’elle touchait des prestations d’invalidité et d’autres avantages. Selon le
juge, elle n’a pas eu à payer de loyer pendant toute
la durée de la relation. Il est toutefois arrivé à la
conclusion qu’elle avait subi un appauvrissement
parce que, si elle n’avait pas investi la valeur nette de
la maison de la rue Coleman, il était [TRADUCTION]
« raisonnable d’inférer qu’elle l’aurait utilisée pour
acheter un bien à son propre nom, investir pour
elle-même, nourrir un intérêt personnel, ou autrement profiter d’une belle occasion d’affaires » : par.
92. Il a aussi conclu, sans plus d’explications, que
les avantages qu’elle a tirés de la relation n’ont pas
dépassé ses contributions.

[188] The Court of Appeal set aside the trial
judge’s finding of unjust enrichment. It found that
Mr. Baranow’s direct and indirect contributions,
by which Ms. Kerr was enriched and for which he
was not compensated, constituted a juristic reason
for any enrichment which he experienced at her
expense. The court found that, for reasons mentioned earlier, there was no $60,000 contribution by
Ms. Kerr and therefore her claim rested on her indirect contributions. The court also concluded that
the trial judge’s analysis failed to assess the extent
of Mr. Baranow’s direct and indirect contributions
to Ms. Kerr, including: his payment of accommodation expenses for the duration of the relationship; his contribution to the purchase price of the
van which Ms. Kerr still possesses; her receipt of
almost half of his lifetime amount of union medical
benefits, used to pay for her health care expenses;
his taking early retirement with a reduced monthly
pension to care for Ms. Kerr; and his provision of
extensive personal caregiver and domestic services
without compensation. Moreover, in the Court of
Appeal’s view, the trial judge had failed to note
that Mr. Baranow’s payment of her living expenses

[188] La Cour d’appel a écarté la conclusion du
juge de première instance en ce qui concerne l’enrichissement injustifié. Elle a conclu que les contributions directes et indirectes de M. Baranow, grâce
auxquelles Mme Kerr s’est enrichie et pour lesquelles il n’a pas été compensé, constituaient un
motif juridique justifiant l’enrichissement, le cas
échéant, de M. Baranow au détriment de Mme Kerr.
Selon la Cour d’appel, pour les motifs exposés cidessus, Mme Kerr n’a pas versé une contribution de
60 000 $ et, par conséquent, sa demande reposait sur
ses contributions indirectes. Toujours selon la Cour
d’appel, le juge de première instance n’a pas évalué
l’étendue des contributions directes et indirectes
versées par M. Baranow à Mme Kerr, y compris :
les frais d’hébergement qu’il a payés pendant toute
la durée de la relation; sa contribution à l’acquisition
de la fourgonnette que Mme Kerr possède toujours;
le fait qu’elle a bénéficié de près de la moitié de son
régime viager d’assurance-maladie des employés,
pour payer ses soins de santé; le fait qu’il ait pris
une retraite anticipée avec une prestation mensuelle
réduite pour prendre soin de Mme Kerr; et le fait qu’il
ait fourni d’importants services de soins personnels
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permitted her to save about $272,000 over the
course of the relationship.

et des services domestiques sans compensation. De
plus, la Cour d’appel est d’avis que le juge de première instance n’a pas pris en considération que le
fait que M. Baranow a payé les frais de subsistance
de Mme Kerr a permis à cette dernière d’économiser
environ 272 000 $ au cours de la relation.

[189] The appellant challenges the Court of
Appeal’s decision on two bases. First, she argues
that the court improperly interfered with the trial
judge’s finding of fact with respect to Ms. Kerr’s
$60,000 contribution to the relationship. Second,
she submits that the court improperly considered
the question of mutual benefits through the lens of
juristic reason, and that this resulted in the court
failing to consider globally who had been enriched
and who deprived. Ms. Kerr’s submission on this
latter point is that consideration of mutual benefit
conferral should occur during the first two steps
of the unjust enrichment analysis: enrichment and
corresponding deprivation. Once that has been
established, she argues that the legitimate expectations of the parties may be considered as part of the
analysis of whether there was a juristic reason for
the enrichment. The main point is that, in the appellant’s submission, it was open to the trial judge to
conclude that the parties’ legitimate expectation
was that they would accumulate wealth in proportion to their respective incomes; without a share of
the value of the real property acquired during the
relationship, that reasonable expectation cannot be
realized.

[189] L’appelante conteste la décision de la Cour
d’appel pour deux raisons. Premièrement, elle
soutient que la Cour d’appel a eu tort de modifier la conclusion de fait du juge de première instance relativement à sa contribution de 60 000 $.
Deuxièmement, elle prétend que la Cour d’appel a
eu tort d’examiner la question des avantages réciproques en fonction du motif juridique, et qu’elle
n’a donc pas cherché à savoir globalement qui s’est
enrichi et qui s’est appauvri. Sur ce dernier point
selon Mme Kerr, il faudrait procéder à l’examen des
avantages réciproques aux deux premières étapes
de l’analyse de la question de l’enrichissement injustifié : l’enrichissement et l’appauvrissement correspondant. Une fois cette preuve faite, elle prétend
que les attentes légitimes des parties peuvent être
prises en considération dans le cadre de l’analyse de
la question de savoir s’il y avait un motif juridique
de l’enrichissement. L’essentiel, selon l’argument
de l’appelante, est que le juge de première instance
pouvait donc conclure que les parties s’attendaient
légitimement à accumuler une richesse proportionnelle à leur revenu respectif; sans une part de la
valeur de l’immeuble acquis pendant la relation,
cette attente raisonnable ne peut se réaliser.

[190] More fundamentally, the appellant urges
the Court to adopt what she calls the “family property approach” to unjust enrichment. In essence,
the appellant submits that her contributions gave
rise to a reasonable expectation that she would have
an equitable share of the assets acquired during the
relationship.

[190] Plus fondamentalement, l’appelante exhorte
la Cour à adopter ce qu’elle appelle la « méthode
fondée sur l’avoir familial » en matière d’enrichissement injustifié. Essentiellement, elle prétend que
ses contributions lui permettaient de s’attendre
raisonnablement à recevoir une part équitable des
biens acquis pendant la relation.

[191]

[191] Je vais examiner chacune de ces prétentions.

I will deal with these submissions in turn.

(a) Findings of Fact Regarding the $60,000
Contribution

a) Conclusions de fait quant à la contribution de 60 000 $

[192] As noted earlier, the Court of Appeal was
right to set aside the trial judge’s conclusion that the

[192] Comme je l’ai déjà mentionné, la Cour
d’appel avait raison d’écarter la conclusion du
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appellant had contributed $60,000 to the couple’s
assets. There was, in no realistic sense of the word,
any “equity” to contribute from the Coleman Street
property to acquisition of the new Wall Street
“dream home”. Furthermore, the appellant retained
the beneficial use of the motor vehicle, and there
was no satisfactory evidence of the value of the furniture. The judge’s findings on this point were the
product of clear and determinative error.

(b) Analysis of Offsetting Enrichments
[193] On this issue, I cannot accept the conclusions of either the trial judge or the Court of Appeal.
As noted, in his determination of the extent of Ms.
Kerr’s unjust enrichment, the trial judge largely
ignored Mr. Baranow’s contributions. However, for
the reasons I have developed earlier, the Court of
Appeal erred in assessing Mr. Baranow’s contributions as part of the juristic reason analysis; this
analysis prematurely truncated Ms. Kerr’s prima
facie case of unjust enrichment. I have set out the
correct approach to this issue earlier in my reasons. As, in my view, there must be a new trial of
both Ms. Kerr’s unjust enrichment claim and Mr.
Baranow’s counterclaim, it is not necessary to say
anything further. The principles set out above must
accordingly be applied at the new trial of these
issues.

(c) The “Family Property Approach”
[194] I turn finally to Ms. Kerr’s more general
point that her claim should be assessed using a
“family property approach”. As set out earlier in
my reasons, for Ms. Kerr to show an entitlement
to a proportionate share of the wealth accumulated
during the relationship, she must establish that Mr.
Baranow has been unjustly enriched at her expense,
that their relationship constituted a joint family
venture, and that her contributions are linked to
the generation of wealth during the relationship.
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juge de première instance selon laquelle l’appelante avait contribué à l’actif du couple pour une
valeur de 60 000 $. De façon réaliste, il n’y avait
aucune « valeur nette » provenant de la maison de
la rue Coleman qui pouvait servir à l’acquisition de
la nouvelle « maison de rêve » de la rue Wall. De
plus, l’appelante a conservé l’usage bénéficiaire du
véhicule et il n’y avait aucune preuve valable de la
valeur des meubles. Les conclusions du juge sur
ce point résultaient d’une erreur claire et déterminante.
b) Analyse des enrichissements compensatoires
[193] Sur ce point, je ne peux pas accepter les
conclusions du juge de première instance ni celles
de la Cour d’appel. Je le répète, dans sa décision
au sujet de l’enrichissement injustifié de Mme Kerr,
le juge de première instance n’a guère tenu compte
des contributions de M. Baranow. Cependant, pour
les raisons exposées précédemment, la Cour d’appel a commis une erreur en évaluant les contributions de M. Baranow dans le cadre de l’analyse
du motif juridique; cette analyse a prématurément
tronqué la preuve prima facie d’enrichissement
injustifié de Mme Kerr. J’ai énoncé précédemment
dans mes motifs la façon dont il convient d’aborder cette question. Comme j’estime qu’un nouveau procès doit être tenu relativement à l’allégation d’enrichissement injustifié de Mme Kerr et à la
demande reconventionnelle de M. Baranow, il n’est
pas nécessaire d’en dire plus. Les principes énoncés ci-dessus doivent donc s’appliquer lors du nouveau procès sur cette question.
c) La « méthode fondée sur l’avoir familial »
[194] J’aborde enfin l’argument de nature plus
générale de Mme Kerr selon lequel il faudrait évaluer sa demande suivant une « méthode fondée
sur l’avoir familial ». Comme je l’ai déjà dit, pour
démontrer qu’elle a droit à une part proportionnelle
de la richesse accumulée pendant la relation, Mme
Kerr doit établir que M. Baranow s’est injustement
enrichi à ses dépens, que leur relation constituait
une coentreprise familiale et que ses contributions
sont liées à l’accumulation de la richesse pendant
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She would then have to show what proportion of
the jointly accumulated wealth reflects her contributions. Of course, this clarified template was
not available to the trial judge or to the Court of
Appeal. However, these requirements are quite different than those advanced by the appellant and
accordingly her “family property approach” must
be rejected.

la relation. Elle devrait ensuite démontrer quelle
proportion de la richesse accumulée conjointement
correspond à ses contributions. Bien sûr, le juge
de première instance et la Cour d’appel n’avaient
pas accès à ce modèle clarifié. Cependant, ces exigences sont bien différentes de celles avancées par
l’appelante, de sorte que sa « méthode fondée sur
l’avoir familial » doit être rejetée.

(d) Disposition of the Unjust Enrichment
Appeal

d) Décision sur la question de l’enrichissement injustifié

[195] I conclude that the findings of the trial
judge in relation to unjust enrichment cannot
stand. The next question is whether, as the Court of
Appeal decided, Ms. Kerr’s claim for unjust enrichment should be dismissed or whether it ought to
be returned for a new trial. With reluctance, I have
concluded the latter course is the more just one in
all of the circumstances.

[195] Je conclus que les conclusions du juge de
première instance en matière d’enrichissement
injustifié ne peuvent être maintenues. La question
suivante est de savoir si, comme l’a jugé la Cour
d’appel, il convient de rejeter la demande de Mme
Kerr fondée sur l’enrichissement injustifié ou de
la renvoyer pour qu’elle fasse l’objet d’un nouveau
procès. Bien qu’à contrecœur, j’estime que la dernière option est la plus équitable dans les circonstances.

[196] The first consideration in support of a new
trial is that the Court of Appeal directed a hearing
of Mr. Baranow’s counterclaim. Given that the trial
judge unfortunately did not address that claim in
any meaningful way, the Court of Appeal’s order
that it be heard and decided is unimpeachable.
There was evidence that Mr. Baranow made very
significant contributions to Ms. Kerr’s welfare such
that his counterclaim cannot simply be dismissed.
As I noted earlier, the trial judge also referred to
various other monetary and non-monetary contributions which Ms. Kerr made to the couple’s welfare and comfort, but he did not evaluate them, let
alone compare them with the contributions made
by Mr. Baranow. In these circumstances, trying
the counterclaim separately from Ms. Kerr’s claim
would be an artificial and potentially unfair way of
proceeding.

[196] La première considération à l’appui d’un
nouveau procès est que la Cour d’appel a ordonné
l’audition de la demande reconventionnelle de M.
Baranow. Comme le juge de première instance
n’a malheureusement pas examiné cette demande
de manière significative, l’ordonnance de la Cour
d’appel sur ce point est inattaquable. Certains éléments de preuve indiquaient que M. Baranow a
contribué de façon importante au bien-être de Mme
Kerr de sorte que sa demande reconventionnelle
ne peut simplement pas être rejetée. Comme je l’ai
déjà dit, le juge de première instance a aussi mentionné diverses autres contributions financières et
non financières apportées par Mme Kerr au bienêtre et au confort du couple, mais il ne les a pas
évaluées et les a encore moins comparées à celles
de M. Baranow. Dans ces circonstances, il serait
artificiel et potentiellement injuste d’entendre la
demande reconventionnelle de M. Baranow séparément de celle de Mme Kerr.

[197] More fundamentally, Ms. Kerr’s claim was
not presented, defended or considered by the courts
below pursuant to the joint family venture analysis
that I have set out. Even assuming that Ms. Kerr

[197] Fondamentalement, la demande de Mme
Kerr n’a pas été présentée, défendue ni examinée
par les tribunaux d’instance inférieure suivant la
méthode d’analyse de la coentreprise familiale que
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made out her claim in unjust enrichment, it is not
possible to fairly apply the joint family venture
approach to this case on appeal, using the record
available to this Court. There are few findings of
fact relevant to the key question of whether the parties’ relationship constituted a joint family venture.
Moreover, even if one were persuaded that the evidence permitted resolution of the joint family venture issue, the record is unsatisfactory for deciding
whether Ms. Kerr’s contributions to a joint family
venture were linked to the accumulation of wealth
and, if so, in what proportion. The trial judge found
that her payment of household expenses and insurance payments, along with the “proceeds” from the
Coleman Street property, allowed Mr. Baranow
to pay off the $116,000 mortgage on both properties before July 1985. There is, thus, a finding that
her contributions were linked to the accumulation
of wealth, given that the Wall Street property was
valued at $942,500 at the time of trial. However,
as the judge’s findings with respect to Ms. Kerr’s
equity in the Coleman Street property cannot
stand, this conclusion is considerably undermined.
For much the same reason, there is no possibility on this record of evaluating the proportionate
contributions to a joint family venture. In short,
to attempt to resolve Ms. Kerr’s unjust enrichment claim on its merits, using the record before
this Court, involves too much uncertainty and risks
injustice.

j’ai exposée. Même si l’on suppose que Mme Kerr a
établi le bien-fondé de sa demande relative à l’enrichissement injustifié, il est impossible en l’espèce
d’appliquer équitablement cette méthode d’analyse sur la base du dossier soumis à notre Cour.
Peu de conclusions de fait sont pertinentes en ce
qui concerne la question clé de savoir si la relation
des parties constituait une coentreprise familiale.
De plus, même si l’on était convaincu que la preuve
permettrait de trancher la question de la coentreprise familiale, le dossier ne permet pas de décider si les contributions de Mme Kerr à une coentreprise familiale étaient liées à l’accumulation de
la richesse et, le cas échéant, dans quelle proportion. Le juge de première instance a estimé que le
fait qu’elle ait payé les dépenses du ménage et les
assurances, en plus du « produit » tiré de la maison
de la rue Coleman, ont permis à M. Baranow de
rembourser le prêt hypothécaire de 116 000 $ sur
les deux maisons avant juillet 1985. On peut donc
dire que ses contributions étaient liées à l’accumulation de la richesse étant donné que la maison de
la rue Wall était évaluée à 942 500 $ au moment du
procès. Cependant, comme les conclusions du juge
relatives à la valeur nette que possédait Mme Kerr
dans la maison de la rue Coleman ne peuvent être
maintenues, cette conclusion est considérablement
minée. Pour à peu près les mêmes raisons, il est
impossible au vu du dossier d’évaluer les contributions proportionnelles apportées à la coentreprise
familiale. Bref, tenter de trancher sur le fond la
demande de Mme Kerr fondée sur l’enrichissement
injustifié, sur la base du dossier soumis à la Cour,
présente trop d’aléas et des risques d’injustice.

[198] In this respect, the Kerr appeal is in marked
contrast to the Vanasse appeal. There, an unjust
enrichment was conceded and the trial judge’s
findings of fact closely correspond to the analytical
approach I have proposed. In the present appeal,
while the findings made do not appear to demonstrate a joint family venture or a concomitant link
to accumulated wealth, it would be unfair to reach
that conclusion without giving an opportunity to
the parties to present their evidence and arguments
in light of the approach set out in these reasons.

[198] À cet égard, le pourvoi Kerr diffère nettement du pourvoi Vanasse. Dans Vanasse, un enrichissement injustifié a été admis et les conclusions
de fait de la juge de première instance correspondent étroitement à la méthode d’analyse que j’ai
proposée. Dans Kerr, bien que les conclusions ne
semblent pas établir l’existence d’une coentreprise
familiale ou un lien concomitant avec la richesse
accumulée, il serait injuste d’arriver à cette conclusion sans donner aux parties la possibilité de présenter leur preuve et leurs arguments selon la
méthode énoncée dans les présents motifs.
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[199] Ainsi, bien qu’à regret, je suis d’avis
d’ordonner la tenue d’un nouveau procès relativement à la demande de Mme Kerr fondée sur
l’enrichissement injustifié et de confirmer l’ordonnance de la Cour d’appel prescrivant une
audition de la demande reconventionnelle de
M. Baranow.
(3) Date de prise d’effet de l’ordonnance alimentaire pour époux

[200] The final issue is whether, as the Court of
Appeal held, the trial judge erred in making his
order for spousal support in favour of Ms. Kerr
effective on the date she had commenced proceedings rather than on the first day of trial. In my
respectful view, the Court of Appeal erred in its
application of the relevant factors and ought not to
have set aside the trial judge’s order.

[200] La dernière question est celle de savoir,
comme l’a conclu la Cour d’appel, si le juge de
première instance a commis une erreur en rendant en faveur de Mme Kerr une ordonnance alimentaire rétroactive à la date d’introduction de
l’action plutôt qu’à la date du début du procès. À
mon humble avis, la Cour d’appel a commis une
erreur dans l’application des facteurs pertinents
et n’aurait pas dû annuler l’ordonnance du juge de
première instance.

[201] The trial judge found that the appellant’s
income in 2006 was $28,787 and the respondent’s income was $70,520, on the basis of their
respective income tax returns. He then applied the
Spousal Support Advisory Guidelines (“SSAG”) to
arrive at a range of $1,304 to $1,739 per month. He
settled on an amount at the higher end of that range
in order to assist Ms. Kerr in pursuing a private
bed while waiting for a subsidized bed in a suitable
facility closer to her family.

[201] Le juge de première instance a conclu qu’en
2006, le revenu de l’appelante était de 28 787 $ et
que celui de l’intimé s’élevait à 70 520 $, sur le
fondement de leur déclaration de revenus respective. Il a ensuite appliqué les Lignes directrices
facultatives en matière de pensions alimentaires
pour époux (« Lignes directrices ») pour arriver à
une fourchette de 1 304 $ à 1 739 $ par mois. Il a
accordé un montant se situant dans la partie supérieure de la fourchette pour que Mme Kerr soit en
mesure de payer une chambre privée en attendant
un lit subventionné dans un établissement approprié plus près de sa famille.

[202] The Court of Appeal agreed with the trial
judge that Ms. Kerr was entitled to an award of
spousal support given the length of the parties’
relationship, her age, her fixed and limited income
and her significant disability; she was entitled to a
spousal support award that would permit her to live
at a lifestyle that is closer to that which the parties
enjoyed when they were together; and that the judge
had properly determined the quantum of support.
The Court of Appeal concluded, however, that the
trial judge had erred in ordering support effective

[202] La Cour d’appel était d’accord avec le
juge de première instance pour dire que M me Kerr
avait droit à une pension alimentaire compte tenu
de la durée de la relation des parties, de son âge,
de son revenu fixe et limité et de l’importance de
son invalidité, qu’elle avait droit à une pension alimentaire qui lui permettrait d’avoir un mode de
vie se rapprochant davantage de celui qu’avaient
les parties quand elles vivaient ensemble. La Cour
d’appel était aussi d’avis que le juge avait bien
déterminé le montant de la pension alimentaire.
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the date Ms. Kerr had commenced proceedings. It
faulted the judge in several respects: for apparently
making the order as a matter of course rather than
applying the relevant legal principles; for failing to
consider that, during the interim period, Ms. Kerr
had no financial needs beyond her means because
she had been residing in a government-subsidized
care facility and had not had to encroach on her
capital; for failing to take account of the fact she
had made no demand of Mr. Baranow to contribute
to her interim support and had provided no explanation for not having done so; and for ordering retroactive support where, in light of the absence of
an interim application, there was no blameworthy
conduct on Mr. Baranow’s part.

Elle a toutefois conclu que le juge de première instance avait commis une erreur en ordonnant que
la pension alimentaire soit rétroactive à la date
à laquelle Mme Kerr avait intenté les procédures. Elle a adressé au juge de première instance
les reproches suivants : il a rendu l’ordonnance
de façon automatique plutôt qu’en appliquant les
principes juridiques pertinents; il n’a pas pris en
compte le fait que, pendant la période transitoire,
Mme Kerr n’avait aucun besoin financier au-delà
de ses moyens car elle résidait dans un établissement de soins de santé subventionné par le gouvernement et elle n’avait pas eu à puiser dans son
capital; il n’a pas pris en compte le fait qu’elle
n’avait pas demandé à M. Baranow de lui verser
une pension alimentaire provisoire et qu’elle
n’avait pas expliqué pourquoi elle n’avait pas
demandé une telle pension; il a ordonné la rétroactivité de la pension alors que, vu l’absence d’une
demande provisoire, on n’avait rien à reprocher à
M. Baranow.

[203] The appellant submits that the decision
to equate the principles pertaining to retroactive
spousal support with those of retroactive child support has been done without any discussion or legal
analysis. Furthermore, she argues that the Court of
Appeal’s reasoning places an untoward and inappropriate burden on applicants, essentially mandating that they apply for interim spousal support or
lose their entitlement. Lastly, she argues that there
is a legal distinction between retroactive support
before and after the application is filed, and that in
the latter circumstance there is less need for judicial restraint. I agree with the second and third of
these submissions.

[203] L’appelante soutient que la décision d’établir un parallèle entre les principes se rapportant à
la pension alimentaire pour le conjoint avec effet
rétroactif et ceux se rapportant à la pension alimentaire pour enfants avec effet rétroactif a été
prise sans aucun examen ou analyse juridique.
Elle soutient également que le raisonnement de
la Cour d’appel impose un fardeau trop lourd et
inapproprié aux demandeurs, les obligeant essentiellement à présenter une demande de pension alimentaire pour conjoint provisoire, sous peine de
perdre leur droit aux aliments. Enfin, elle affirme
que dans le cas de la pension alimentaire rétroactive, il faut en droit faire une distinction selon que
la pension est rétroactive à une date antérieure
ou postérieure au dépôt de la demande, et que
dans ce dernier cas, il est moins nécessaire que
le juge fasse preuve de retenue. Je suis d’accord
avec l’appelante quant aux deuxième et troisième
prétentions.

[204] There is no doubt that the trial judge
had the discretion to award support effective
the date proceedings had been commenced.
This is clear from the British Columbia Family

[204] Il ne fait aucun doute que le juge de première instance pouvait accorder une pension alimentaire devant prendre effet à la date d’institution des procédures. Cela ressort clairement de
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l’al. 93(5)d) de la Family Relations Act, R.S.B.C.
1996, ch. 128, de la Colombie-Britannique
(« FRA ») :
[TRADUCTION]

(5) An order under this section may also provide
for one or more of the following:

.

.

(5) Une ordonnance rendue aux termes du présent
article peut aussi prévoir au moins un des
éléments suivants :

.

.

(d) payment of support in respect of any
period before the order is made;

d)

.

.

le paiement d’une pension alimentaire pour
toute période antérieure à l’ordonnance;

[205] The appellant requested support effective the date her writ of summons and statement
of claim were issued and served. She was and is
not seeking support for the period before she commenced her proceedings, or for any period during
which another court order for support was in effect.
I note that she was obliged by statute to seek support within a year of the end of cohabitation: definition of “spouse”, s. 1(1)(b) of the FRA. Ms. Kerr
made her application just over a month after the
parties ceased living together.

[205] L’appelante a demandé une pension alimentaire à compter de la date à laquelle son bref
d’assignation et sa déclaration ont été délivrés et
signifiés. Elle n’a pas demandé, et ne demande toujours pas, de pension alimentaire pour la période
antérieure au début des procédures, ou pour une
période pendant laquelle une autre ordonnance
alimentaire était en vigueur. Je remarque qu’elle
était légalement tenue de présenter une demande
de pension alimentaire dans l’année suivant la fin
de la cohabitation : définition d’[TRADUCTION]
« époux », al. 1(1)b) de la FRA. Madame Kerr a
présenté sa demande à peine plus d’un mois après
la fin de la cohabitation des parties.

[206] I will not venture into the semantics of the
word “retroactive”: see D.B.S. v. S.R.G., 2006 SCC
37, [2006] 2 S.C.R. 231, at paras. 2 and 69-70; S. (L.)
v. P. (E.) (1999), 67 B.C.L.R. (3d) 254 (C.A.), at
paras. 55-57. Rather, I prefer to follow the example
of Bastarache J. in D.B.S. and consider the relevant
factors that come into play where support is sought
in relation to a period predating the order.

[206] Je ne me risquerai pas dans les débats sémantiques sur la définition du mot « rétroacti[f] » : voir
D.B.S. c. S.R.G., 2006 CSC 37, [2006] 2 R.C.S. 231,
par. 2, 69-70; S. (L.) c. P. (E.) (1999), 67 B.C.L.R.
(3d) 254 (C.A.), par. 55-57. Je préfère plutôt suivre
l’exemple du juge Bastarache dans D.B.S. et examiner les facteurs pertinents qui entrent en jeu
lorsqu’une demande de pension alimentaire est
présentée relativement à une période antérieure à
l’ordonnance.

[207] While D.B.S. was concerned with child as
opposed to spousal support, I agree with the Court
of Appeal that similar considerations to those set
out in the context of child support are also relevant
to deciding the suitability of a “retroactive” award
of spousal support. Specifically, these factors are
the needs of the recipient, the conduct of the payor,

[207] Bien que l’arrêt D.B.S. porte sur la pension alimentaire pour enfants plutôt que pour le
conjoint, je souscris à l’opinion de la Cour d’appel selon laquelle des considérations semblables
à celles exposées dans le contexte de la pension
alimentaire pour enfants sont également pertinentes pour décider de l’opportunité d’une pension
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the reason for the delay in seeking support and any
hardship the retroactive award may occasion on the
payor spouse. However, in spousal support cases,
these factors must be considered and weighed in
light of the different legal principles and objectives that underpin spousal as compared with child
support. I will mention some of those differences
briefly, although certainly not exhaustively.

alimentaire « rétroactive ». Plus précisément, ces
facteurs incluent les besoins du bénéficiaire, le
comportement du débiteur, la raison du retard dans
la présentation de la demande de pension alimentaire et tout préjudice que peut causer une pension
rétroactive au conjoint débiteur. Cependant, dans
les cas de pension alimentaire pour conjoint, ces
facteurs doivent être examinés et soupesés à la
lumière de principes et objectifs juridiques qui diffèrent de ceux de la pension pour enfants. J’aborde
brièvement certaines de ces différences, mais sans
les approfondir.

[208] Spousal support has a different legal foundation than child support. A parent-child relationship is a fiduciary relationship of presumed dependency and the obligation of both parents to support
the child arises at birth. In that sense, the entitlement
to child support is “automatic” and both parents
must put their child’s interests ahead of their own
in negotiating and litigating child support. Child
support is the right of the child, not of the parent
seeking support on the child’s behalf, and the basic
amount of child support under the Divorce Act,
R.S.C. 1985, c. 3 (2nd Supp.), (as well as many provincial child support statutes) now depends on the
income of the payor and not on a highly discretionary balancing of means and needs. These aspects
of child support reduce somewhat the strength of
concerns about lack of notice and lack of diligence
in seeking child support. With respect to notice, the
payor parent is or should be aware of the obligation to provide support commensurate with his or
her income. As for delay, the right to support is the
child’s and therefore it is the child’s, not the other
parent’s position that is prejudiced by lack of diligence on the part of the parent seeking child support: see D.B.S., at paras. 36-39, 47-48, 59, 80 and
100-104. In contrast, there is no presumptive entitlement to spousal support and, unlike child support, the spouse is in general not under any legal
obligation to look out for the separated spouse’s
legal interests. Thus, concerns about notice, delay
and misconduct generally carry more weight in
relation to claims for spousal support: see, e.g.,
M. L. Gordon, “Blame Over: Retroactive Child
and Spousal Support in the Post-Guideline Era”

[208] La pension alimentaire pour le conjoint n’a
pas le même fondement juridique que la pension
pour enfants. La relation parent-enfant est une relation fiduciale de dépendance présumée et l’obligation du père et de la mère de subvenir aux besoins
de leur enfant s’applique dès la naissance. En ce
sens, l’enfant acquiert le droit aux aliments « automatiquement » et le père et la mère doivent privilégier les intérêts de leur enfant plutôt que les leurs au
moment de négocier la pension et de la débattre en
justice. Le droit aux aliments appartient à l’enfant,
et non au parent qui demande la pension au nom de
l’enfant, et le montant de base de la pension pour
enfants en vertu de la Loi sur le divorce, L.R.C.
1985, ch. 3 (2e suppl.), (ainsi que plusieurs lois provinciales en matière de pension alimentaire pour
enfants) dépend maintenant du revenu du débiteur,
et non d’une pondération hautement discrétionnaire
des ressources et des besoins. Ces aspects de la pension alimentaire pour enfants apaisent quelque peu
les préoccupations relatives à l’absence d’avis et au
manque de diligence dans les demandes de pension
alimentaire pour enfants. En ce qui concerne l’avis,
le parent débiteur sait, ou devrait savoir, qu’il est
tenu de payer des aliments proportionnellement
à son revenu. En ce qui concerne le retard à agir,
le droit aux aliments appartient à l’enfant et, par
conséquent, c’est l’enfant, et non l’autre parent, qui
subit un préjudice en raison du manque de diligence du parent demandant la pension : voir D.B.S.,
par. 36-39, 47-48, 59, 80, 100-104. Par contre, le
conjoint n’a aucun droit présomptif à la pension et,
contrairement à la pension pour enfants, le conjoint
n’est généralement pas tenu de protéger les intérêts
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(2004-2005), 23 C.F.L.Q. 243, at pp. 281 and 29192.

juridiques du conjoint séparé. Par conséquent, les
préoccupations au sujet de l’avis, du retard et de
la conduite répréhensible ont généralement plus de
poids en ce qui concerne les demandes d’aliments
pour conjoint : voir, par exemple, M. L. Gordon,
« Blame Over : Retroactive Child and Spousal
Support in the Post-Guideline Era » (2004-2005),
23 C.F.L.Q. 243, p. 281 et 291-292.

[209] Where, as here, the payor’s complaint is
that support could have been sought earlier, but
was not, there are two underlying interests at stake.
The first relates to the certainty of the payor’s legal
obligations; the possibility of an order that reaches
back into the past makes it more difficult to plan
one’s affairs and a sizeable “retroactive” award for
which the payor did not plan may impose financial hardship. The second concerns placing proper
incentives on the applicant to proceed with his or
her claims promptly (see D.B.S., at paras. 100-103).

[209] Lorsque, comme en l’espèce, le débiteur se
plaint de ce que la pension aurait pu être demandée plus tôt, mais ne l’a pas été, deux intérêts sousjacents entrent en jeu. Le premier concerne la certitude des obligations juridiques du débiteur; la
possibilité qu’une ordonnance s’applique rétroactivement complique la planification des finances
personnelles et une forte ordonnance alimentaire
« rétroactive » non prévue par le débiteur peut lui
causer des difficultés financières. Le deuxième
vise à inciter le demandeur à présenter sa demande
promptement (voir D.B.S., par. 100-103).

[210] Neither of these concerns carries much
weight in this case. The order was made effective
the date on which the proceedings seeking relief
had been commenced, and there was no interim
order for some different amount. Commencement
of proceedings provided clear notice to the payor
that support was being claimed and permitted some
planning for the eventuality that it was ordered.
There is thus little concern about certainty of the
payor’s obligations. Ms. Kerr diligently pursued her
claim to trial and that being the case, there is little
need to provide further incentives for her or others
in her position to proceed with more diligence.

[210] Ni l’une ni l’autre de ces préoccupations n’a
beaucoup d’importance en l’espèce. L’ordonnance
était rétroactive à la date où les procédures visant à
obtenir un redressement ont été intentées, et il n’y a
eu aucune ordonnance provisoire pour un montant
différent. L’introduction des procédures a clairement
avisé le débiteur qu’une pension alimentaire était
demandée et lui a permis de se préparer à l’éventualité qu’elle soit ordonnée. Il n’y a donc pas vraiment
lieu de s’interroger sur la certitude des obligations
du débiteur. Madame Kerr a poursuivi l’affaire avec
diligence et, cela étant, il n’est pas vraiment nécessaire de mettre en place d’autres mesures propres à
l’inciter, elle ou d’autres personnes dans sa situation,
à procéder de façon plus diligente.

[211] In D.B.S., Bastarache J. referred to the date
of effective notice as the “general rule” and “default
option” for the choice of effective date of the order
(paras. 118 and 121; see also para. 125). The date
of the initiation of proceedings for spousal support
has been described by the Ontario Court of Appeal
as the “usual commencement date”, absent a reason
not to make the order effective as of that date:
MacKinnon v. MacKinnon (2005), 75 O.R. (3d)
175, at para. 24. While in my view, the decision

[211] Dans l’arrêt D.B.S., le juge Bastarache a dit
que la date de l’information réelle du parent débiteur devrait « généralement être retenue » comme
étant, « de prime abord », la date d’application de
l’ordonnance (par. 118, 121; voir également le par.
125). La Cour d’appel de l’Ontario a retenu la date
de l’introduction de la demande de pension alimentaire pour conjoint comme étant la [TRADUCTION]
« date de prise d’effet habituelle », en l’absence de
toute raison de ne pas faire entrer l’ordonnance en
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to order support for a period before the date of the
order should be the product of the exercise of judicial discretion in light of the particular circumstances, the fact that the order is sought effective
from the commencement of proceedings will often
be a significant factor in how the relevant considerations are weighed. It is important to note that, in
D.B.S., all four litigants were requesting that child
support payments reach back to a period in time
preceding their respective applications; such is not
the case here.

vigueur à cette date : MacKinnon c. MacKinnon
(2005), 75 O.R. (3d) 175, par. 24. Bien que, à mon
avis, la décision de faire rétroagir le versement des
aliments doive résulter du pouvoir discrétionnaire
exercé à la lumière des circonstances particulières,
le fait que l’ordonnance soit demandée à compter de
l’introduction de la demande sera souvent un facteur
important à considérer pour savoir quelle importance accorder aux considérations pertinentes. Il
importe de souligner que, dans D.B.S., les quatre
parties demandaient que les paiements de pension
alimentaire pour enfants remontent à une période
antérieure au dépôt de leurs demandes respectives;
ce n’est pas le cas en l’espèce.

[212] Other relevant considerations noted in
D.B.S. include the conduct of the payor, the circumstances of the child (or in the case of spousal
support, the spouse seeking support), and any hardship occasioned by the award. The focus of concern
about conduct must be on conduct broadly relevant
to the support obligation, for example, concealing
assets or failing to make appropriate disclosure:
D.B.S., at para. 106. Consideration of the circumstances of the spouse seeking support, by analogy to the D.B.S. analysis, will relate to the needs
of the spouse both at the time the support should
have been paid and at present. The comments of
Bastarache J. at para. 113 of D.B.S. may be easily
adapted to the situation of the spouse seeking support: “A [spouse] who underwent hardship in the
past may be compensated for this unfortunate circumstance through a retroactive award. On the
other hand, the argument for retroactive [spousal]
support will be less convincing where the [spouse]
already enjoyed all the advantages (s)he would
have received [from that support]”. As for hardship,
there is the risk that a retroactive award will not
be fashioned having regard to what the payor can
currently afford and may disrupt the payor’s ability
to manage his or her finances. However, it is also
critical to note that this Court in D.B.S. emphasized the need for flexibility and a holistic view of
each matter on its own merits; the same flexibility is appropriate when dealing with “retroactive”
spousal support.

[212] Parmi les autres facteurs pertinents signalés
dans D.B.S., mentionnons le comportement du débiteur, la situation de l’enfant (ou, dans le cas d’une
pension alimentaire pour conjoint, la situation du
conjoint qui réclame une pension), et toute difficulté
occasionnée par l’ordonnance. Le comportement en
question doit avoir un lien quelconque avec l’obligation alimentaire, par exemple, dissimuler certains biens ou ne pas communiquer l’information
de manière appropriée : D.B.S., par. 106. L’examen
de la situation du conjoint qui demande la pension,
par analogie avec l’analyse exposée dans D.B.S., se
rattachera aux besoins du conjoint au moment où la
pension aurait dû être versée et au moment présent.
Les commentaires formulés par le juge Bastarache
au par. 113 de D.B.S. s’adaptent facilement à la
situation du conjoint qui demande une pension alimentaire : « [le conjoint] qui a connu des difficultés dans le passé peut obtenir réparation grâce à une
ordonnance rétroactive. Par contre, une telle ordonnance est plus difficile à justifier dans le cas où [le
conjoint] a bénéficié de tous les avantages qu’il aurait
obtenus [de cette pension] ». En ce qui concerne
les difficultés, il y a le risque qu’une ordonnance
rétroactive ne tienne pas compte de ce que le débiteur peut se permettre et que cela nuise à la capacité
du débiteur de gérer ses finances. Cependant, il est
aussi essentiel de souligner que, dans D.B.S., notre
Cour a mis l’accent sur le besoin de souplesse et a
considéré l’affaire dans sa globalité en fonction des
faits de l’espèce; la même souplesse est appropriée
dans le cas des pensions alimentaires pour conjoint
« rétroactives ».
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[213] In light of these principles, my view is that
the Court of Appeal made two main errors.

[213] À la lumière de ces principes, j’estime que
la Cour d’appel a commis deux erreurs principales.

[214] First, it erred by finding that the circumstances of the appellant were such that there was no
need prior to the trial. The trial judge found, and the
Court of Appeal did not dispute, that the appellant
was entitled to non-compensatory spousal support,
at the high end of the range suggested by the SSAG,
for an indefinite duration. Entitlement, quantum,
and the indefinite duration of the order were not
appealed before this Court. It is clear that Ms. Kerr
was in need of support from the respondent at the
date she started her proceedings and remained so at
the time of trial. The Court of Appeal rightly noted
the relevant factors, such as her age, disability, and
fixed income. However, the Court of Appeal did
not describe how Ms. Kerr’s circumstances had
changed between the commencement of proceedings and the date of trial, nor is any such change
apparent in the trial judge’s findings of fact. As I
understand the record, one of the objectives of the
support order was to permit Ms. Kerr to have access
to a private pay bed while waiting for her name to
come up for a subsidized bed in a suitable facility closer to her son’s residence. From the date she
commenced her proceedings until the date of trial,
she resided in the Brock Fahrni Pavilion in a
government-funded extended care bed in a room
with three other people. In my respectful view, her
need was constant throughout the period. If the
Court of Appeal’s rationale was that Ms. Kerr’s
need would only arise once she actually had secured
the private pay bed, its decision to make the order
effective the first day of trial seems inconsistent
with that approach. The Court of Appeal did not
suggest that her need was any different on that day
than on the day she had commenced her proceedings. Nor did the court point to any financial hardship that the trial judge’s award would have on Mr.
Baranow.

[214] Premièrement, elle a commis une erreur en
concluant que la situation de l’appelante était telle
qu’elle n’avait pas besoin de soutien avant le procès.
Le juge de première instance a conclu, et la Cour
d’appel n’a pas contesté cette conclusion, que l’appelante avait droit à une pension alimentaire non
compensatoire pour conjoint, dans la partie supérieure de la fourchette proposée dans les Lignes
directrices, pour une période indéfinie. Le droit
à la pension, le montant de celle-ci et la période
indéfinie de l’ordonnance ne font pas l’objet du présent pourvoi. Il est clair que Mme Kerr avait besoin
que l’intimé lui verse une pension alimentaire à
la date où elle a introduit les procédures et qu’elle
en avait toujours besoin lors du procès. La Cour
d’appel a signalé à juste titre les facteurs pertinents,
tels que son âge, son invalidité et son revenu fixe.
Cependant, la Cour d’appel n’a pas expliqué de
quelle façon la situation de Mme Kerr avait changé
entre le début de l’instance et la date du procès et le
changement ne ressort pas non plus clairement des
conclusions de fait du juge de première instance.
Si je comprends bien le dossier, un des objectifs de
l’ordonnance alimentaire était de permettre à Mme
Kerr d’avoir accès à une chambre privée pendant
qu’elle attendait un lit subventionné dans un établissement convenable près de chez son fils. À compter
de la date d’introduction des procédures jusqu’à la
date du procès, elle habitait dans le pavillon Brock
Fahrni qui se trouve dans un établissement de soins
prolongés subventionné par le gouvernement et elle
occupait une chambre avec trois autres personnes.
À mon humble avis, elle avait besoin de soutien
pendant toute cette période. Si, selon le raisonnement de la Cour d’appel, le besoin de Mme Kerr ne
se ferait sentir qu’une fois qu’elle aurait sa chambre
privée, sa décision de faire rétroagir l’ordonnance
au premier jour du procès semble incompatible
avec ce point de vue. La Cour d’appel n’a pas laissé
entendre qu’il y avait une différence sur le plan des
besoins qu’elle avait cette journée-là et ceux qu’elle
avait au moment où elle a introduit les procédures.
Elle n’a pas non plus indiqué que l’ordonnance alimentaire du juge de première instance causerait des
difficultés financières à M. Baranow.
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[215] Respectfully, the Court of Appeal erred in
principle in setting aside the judge’s order effective
as of the date of commencement of proceedings
on the ground that Ms. Kerr had no need during
that period, while upholding the judge’s findings of
need in circumstances that were no different from
those existing at the time proceedings were commenced.

[215] Avec égards, la Cour d’appel a commis
une erreur de principe en annulant l’ordonnance
du juge qui prenait effet à la date d’introduction de
la demande au motif que Mme Kerr n’avait aucun
besoin pendant cette période, tout en confirmant
les conclusions du juge se rapportant aux besoins
de Mme Kerr dans une situation identique à celle
qui existait au moment où la demande a été introduite.

[216] Second, the Court of Appeal in my respectful view was wrong to fault Ms. Kerr for not bringing an interim application, in effect attributing to
her unreasonable delay in seeking support for the
period in question. Ms. Kerr commenced her proceedings promptly after separation and, in light
of the fact that the trial occurred only about thirteen months afterward, she apparently pursued
those proceedings to trial with diligence. There
was thus clear notice to Mr. Baranow that support
was being sought and he could readily take advice
on the likely extent of his liability. Given the high
financial, physical, and emotional costs of interlocutory applications, especially for a party with
limited means and a significant disability such as
Ms. Kerr, it was in my respectful view unreasonable for the Court of Appeal to attach such serious
consequences to the fact that an interim application
was not pursued. The position taken by the Court
of Appeal to my way of thinking undermines the
incentives which should exist on parties to seek
financial disclosure, pursue their claims with due
diligence, and keep interlocutory proceedings to
a minimum. Requiring interim applications risks
prolonging rather than expediting proceedings.
The respondent’s argument based on the fact that
a different legal test would have applied at the
interim support stage is unconvincing. After a full
trial on the merits, the trial judge made clear and
now unchallenged findings of need on the basis of
circumstances that had not changed between commencement of proceedings and trial.

[216] Deuxièmement, à mon avis, la Cour d’appel a eu tort de reprocher à Mme Kerr de ne pas
avoir présenté une demande provisoire, lui attribuant de ce fait un retard déraisonnable dans le
dépôt de la demande de pension alimentaire pour
la période en question. Madame Kerr a introduit
sa demande peu de temps après la séparation et,
compte tenu du fait que le procès n’a débuté que
treize mois plus tard, elle semble avoir poursuivi
les procédures avec diligence. Monsieur Baranow
avait donc reçu un avis clair de la pension alimentaire demandée et il aurait facilement pu demander
conseil concernant l’étendue possible de sa responsabilité. Compte tenu des coûts financiers, matériels et affectifs élevés des requêtes interlocutoires,
surtout pour une personne dont les moyens sont
limités et qui souffre d’une invalidité importante
comme Mme Kerr, j’estime qu’il était déraisonnable pour la Cour d’appel d’attacher des conséquences aussi graves au fait qu’une demande provisoire
n’ait pas été présentée. À mon avis, la position
adoptée par la Cour d’appel n’incite pas les parties à rechercher la communication de renseignements financiers, à poursuivre leurs réclamations
avec diligence raisonnable et à restreindre au minimum les procédures interlocutoires. Le fait d’exiger des demandes provisoires risque de prolonger
les procédures au lieu de les accélérer. L’argument
de l’intimé fondé sur le fait qu’un critère juridique
différent se serait appliqué à l’étape de la pension
alimentaire provisoire est peu convaincant. Après
un procès complet sur le fond, le juge de première
instance est arrivé à des conclusions claires et
maintenant incontestées quant au besoin de soutien
en se fondant sur des circonstances qui n’avaient
pas changé entre l’introduction de la demande et le
procès.
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[217] In short, there was virtually no delay in
applying for maintenance, nor was there any inordinate delay between the date of application and
the date of trial. Ms. Kerr was in need throughout the relevant period, she suffered from a serious
physical disability, and her standard of living was
markedly lower than it was while she lived with the
respondent. Mr. Baranow had the means to provide
support, had prompt notice of her claim, and there
was no indication in the Court of Appeal’s reasons
that it considered the judge’s award imposed on him
a hardship so as to make that award inappropriate.

[217] En résumé, Mme Kerr n’a pas tardé à
déposer sa demande de pension alimentaire et il
n’y a pas eu de retard excessif entre la date de la
demande et le début du procès. Madame Kerr avait
besoin de soutien pendant toute la période pertinente; elle souffrait d’une grave invalidité physique et son niveau de vie était nettement inférieur à
celui qu’elle avait lorsqu’elle habitait avec l’intimé.
Monsieur Baranow avait les moyens de lui verser
une pension, il avait reçu sans délai un avis de
sa réclamation, et rien dans les motifs de la Cour
d’appel n’indiquait qu’elle considérait que la pension alimentaire imposée par le juge mettait M.
Baranow dans une situation financière difficile, de
sorte que l’ordonnance était inappropriée.

[218] While it is regrettable that the judge did
not elaborate on his reasons for making the order
effective as of the date proceedings had been commenced, the relevant legal principles applied to the
facts as he found them support the making of that
order and the Court of Appeal erred in holding otherwise.

[218] Bien qu’il soit regrettable que le juge n’ait
pas expliqué pourquoi il faisait rétroagir l’ordonnance à la date d’introduction des procédures, les
principes juridiques pertinents qui ont été appliqués
aux faits qu’il avait constatés appuient le prononcé
de cette ordonnance et la Cour d’appel a commis
une erreur en décidant autrement.

[219] In summary, I conclude that the Court of
Appeal erred in setting aside the portion of the
judge’s order for support between the commencement of proceedings and the beginning of trial. I
would restore the order of the trial judge making
spousal support effective September 14, 2006.

[219] En somme, je conclus que la Cour d’appel a
commis une erreur en annulant la partie de l’ordonnance alimentaire du juge qui couvrait la période
écoulée entre l’introduction des procédures et le
début du procès. Je suis d’avis de rétablir l’ordonnance du juge de première instance en donnant
effet à la pension alimentaire pour conjoint au 14
septembre 2006.

D. Disposition

D. Dispositif

[220] I would allow the appeal in part.
Specifically, I would:

[220] Je suis d’avis d’accueillir le pourvoi en
partie. Plus précisément, je suis d’avis :

a.

a.

allow the appeal on the spousal support issue
and restore the order of the trial judge with
respect to support;

d’accueillir le pourvoi sur la question de la
pension alimentaire et de rétablir l’ordonnance
alimentaire du juge de première instance;

b. allow the appeal with respect to the Court of
Appeal’s decision to dismiss Ms. Kerr’s unjust
enrichment claim and order a new trial of that
claim;

b. d’accueillir le pourvoi en ce qui concerne
la décision de la Cour d’appel de rejeter la
demande de Mme Kerr fondée sur l’enrichissement injustifié et d’ordonner une nouvelle
audition de cette demande;

c.

c.

dismiss the appeal in relation to Ms. Kerr’s
claim of resulting trust and the ordering of a

de rejeter le pourvoi en ce qui concerne la
demande de Mme Kerr relative à la fiducie
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new hearing of Mr. Baranow’s counterclaim
and affirm the order of the Court of Appeal in
relation to those issues.

résultoire et l’ordonnance de nouvelle audition
de la demande reconventionnelle de M. Baranow et de confirmer l’ordonnance de la Cour
d’appel quant à ces questions.

[221] As Ms. Kerr has been substantially successful, I would award her costs throughout.

[221] Comme Mme Kerr a eu gain de cause en
bonne partie, je suis d’avis de lui accorder les
dépens dans toutes les cours.

Appeal 33157 allowed in part with costs.

Pourvoi 33157 accueilli en partie avec dépens.

Appeal 33358 allowed with costs.

Pourvoi 33358 accueilli avec dépens.
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