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Item Paragraph
No.

Document Answer

1 37 Article The initial version of the Article was published digitally on August
9 (see answer to Item 12 below). A copy of the Article as it
appeared in print form on August 10 is attached under Tab 1

2 37 National Instrument 81-102 This is a publicly available document. A copy is attached at Tab 2

3 39 Personal Guarantee of
Bauman, Levy, Jaross, Levitt,
Smith, Molyneux and
McFarlane

Counsel for Mr. Molyneux already has a copy of Mr. Molyneux's
guarantee, which is the subject of Ontario Superior Court Action
No. CV-17-11712-00CL. Notwithstanding this, a copy of the
Molyneux guarantee is attached at Tab 3. The Levy, Jaross,
Levitt, Smith and McFarlane guarantees are attached at Tabs 4-8
respectively

4 46 Plea of Smith, Levy, and
Jaross

Copies of the Defences filed by Smith, Levy and Jaross, which
contain a plea of fraudulent inducement, are attached at Tabs 9-11
respectively

5 46
_

Settlement with Levy, Jaross
and Callidus

.
A copy of the Settlement is attached at Tab 12

6

..-

47 Initial claim of Molyneux and
Levitt and the subsequent
Amended Claims of
Molyneux and Levitt

Counsel for Mr. Molyneux already has Mr. Molyneux's initial
clairb and any amendments. Notwithstanding this, copies of these
documents are attached under Tab 13. Levitt's initial claim and
amendments are attached under Tab 14

7 48 Claims of Bauman The formal "Claim" advanced by Bauman is contained in an
Amended Statement of Defence and Amended Counterclaim, and
in a Counterclaim in the Court of Queen's Bench of Alberta,
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Item Paragraph
No.

Document Answer

bearing Court File Nos. 1501-05769 and 1501-05314. Copies of
these documents are attached under Tab 15.

8 50 Offer to fund Levy and Jaross
litigation, if in writing

At this juncture, the Plaintiff does not have a copy of any written
offer

9 52 Twitter feed referred to A "Tweeter feed" is not a document per se; rather it is a process or
application. The documents are the tweets (see answer to Item
53), Tab 16.

10 53 Tweets referred to See Tweets attached under Tab 16

11 64 False whistleblower
complaints filed with the
Ontario Securities
Commission

The Plaintiffs do not have a copy of these complaints at this time

12 64 . Media reports about the
complaints

In addition, to the Article attached at Tab 1, additional media
reports/digital publications are attached under Tab 17

13 66 Non-disclosure agreements The Plaintiffs do not have copies of the non-disclosure
agreements at this time

14-27 68-89 Various complaints as
specified in the Notice

The Plaintiffs do not have copies of these complaints

28 103 Article posted on
wallstreetjournal.com

Included in the answer to Item 12



Item Paragraph
No.

Document Answer

29 105 Article posted on the Dow
Jones newswire

Included in the answer to Item 12

30 112 Article See Tabs 1 and 17

31 113 Article See Tabs 1 and 17

32 114 Sworn statements, emails, and
other evidence which formed
the basis on which this action
is based

The sworn dispositions of Messrs. Levy and Jaross are attached
under Tab 18. The emails resulting from the said dispositions are
attached at Tab 19. "Other evidence" is not a document.
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Court File No. CV-17-587463-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

THE CATALYST CAPITAL GROUP INC. and CALLIDUS CAPITAL
CORPORATION

Plaintiffs

and

WEST FACE CAPITAL INC., GREGORY BOLAND, MSV ADVISORS INC.
c.o.b. ANSON GROUP CANADA, ADMIRALTY ADVISORS LLC, FRIGATE
VENTURES LP, ANSON INVESTMENTS LP, ANSON CAPITAL LP, ANSON

INVESTMENTS MASTER FUND LP, AIMF GP, ANSON CATALYST
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INDEX TO DOCUMENTS REFERRED TO IN THE
RESPONSE OF THE PLAINTIFFS TO THE REQUEST TO INSPECT DOCUMENTS

DELIVERED ON BEHALF OF RICHARD MOLYNEUX

VOLUME ONE

Tab Item #
(Response
to the
Request
to
Inspect)

Paragraph #
(SOC)

Document Page #

1 1 37 Wall Street Journal Article in the form
which appeared in print'

1

2 2 37 National Instrument 81-102 3



Tab Item #
(Response
to the
Request
to
Inspect)

Paragraph #
(SOC)

Document Page #

3 (a)-(c) 3 39 Richard Molvneux Guarantee
Documentation:

3 ( a): Personal Guarantee of Richard 133
Molyneux dated as of September 4, 2014

3 (b): Amended and Restated Loan
139Agreement dated as of January 9, 2015

signed by Richard Molyneux, Gary Smith,
and Darryl Levitt (as guarantors)

3 (c): Reaffirmation of Credit Documents
195dated as of January 9, 2015 signed by

(inter alia) Richard Molyneux, Gary
Smith and Darryl Levitt

4 3 39 Guaranty of Andrew Levy signed on June 201

30, 2014

5 3 39 Guaranty of Richard Jaross signed June 209

30, 2014

6 3 39 Personal Guarantee of Darryl Levitt 217

signed as of September 5, 2014

7 3 39 Guaranty of Gary Smith signed 223

September 5, 2014

ii



Tab Item #
(Response
to the
Request
to
Inspect)

Paragraph #
(SOC)

Document Page #

8 (a)-(b) 3 39 Jeffrey McFarlane Guarantee
Documentation:

8 (a): Amended and Restated Loan 229

Guarantee of Jeffrey McFarlane dated
October 2012

8 (b): Amendment to Amended and 234
Restated Limited Guarantee of Jeffrey
McFarlane made as of Jurie 6, 2013

9 (a)-(b) 4 46 Pleas of Gary Smith in United States
District Court Eastern District of
Kentucky Case No. 5118-CV-00365
DCR: •

9 (a): Answer of Gary Smith filed 237

February 24, 2016 in Callidus Captial
Corporation v. Gary Smith.

9 (b): First Amended Answer of Gary 295
Smith filed June 27, 2016

iii



VOLUME TWO

Tab Item #
(Response
to the
Request
to
Inspect)

Paragraph #
(SOC)

Document Page #

10 (a)-(d) 4 46 Pleas of Andrew Levy in Callidus Capital
Corporation v. Esco Marine et al, United
States District Court (Southern District of
Texas) Civil Action No. 1:14-CV-00270:

10 (a): Defendants' Answer to Plaintiff's 301

Complaint, dated January 23, 2015

10 (b): Defendants' Answer to Plaintiff's 313
First Amended Complaint, filed March
16, 2016

10 (c): Defendants' Counterclaims 326
Against Plaintiff, dated February 13, 2015

10 (d): Defendants' Amended 341
Counterclaim against Plaintiff, dated
March 18, 2016

11 4 46 Pleas of Richard Jaross: See Tab 10 360

herein

12 5 46 Settlement between Levy, Jaross, and
Callidus

361

iv



Tab Item #
(Response
to the
Request
to
Inspect)

Paragraph #
(SOC)

Document Page #

13 (a)-(b) 6 47 Molvneux initial claim and amendments
in Ontario Superior Court Action No. CV-
16-544639:

13 (a): Statement of Defense and 369

Counterclaim dated July 13, 2016

13 (b): "Fresh as Amended" Statement of 385
Defense and Counterclaim, dated July 11,
2017

14 6 47 Levitt initial claim and amendments: See 397

Tab 13 herein

15 (a)-(c) 7 48 Bauman claims:

15 (a): Amended Statement of Defence in
398the Court of Queen's Bench of Alberta, in

Court File No. 1501-05314

15 (b): Amended Counterclaim in the 410
Court of Queen's Bench of Alberta, in
Court File No. 1501-05314

15 (c): Counterclaim in the Court of 425
Queen's Bench of Alberta, in Court File
No. 1501-05769

16 ' 9 52 Tweets from Glasgow Skeptic Twitter
feed

436

17 12 64 Media reports/digital publications, Wall
Street Journal/Dow Jones

493



Tab Item #
(Response
to the
Request
to
Inspect)

Paragraph #
(SOC)

Document Page #

18 (a)-(b) 32 114 Sworn dispositions of Levy and Jaross:

18 (a): Levy deposition dated August 30, 505
2017

18 (b): Jaross deposition dated August 593
30, 2017

19 32 114 Emails resulting from the depositions of
Messrs Levy and Jaross

626

vi
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Case 1:14-cv-00270 Document 30 Filed in TXSD on 01/23/15 Page 1 of 12

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

BROWNSVILLE DIVISION

CALLIDUS CAPITAL
CORPORATION

Plaintiff,

v.

ESCO MARINE, INC., ESCO
METALS, LLC, ESCO SHREDDING,
LLC, TEXAS BEST RECYCLING,
LLC, TEXAS BEST EQUIPMENT,
LLC, RICHARD JAROSS, EMJ
HOLDINGS, LLC, ELKA JAROSS,
ANDREW LEVY, REDSTONE
CAPITAL CORP., ALBERTO
GARCIA, and JOHN ICRISTOPHER
WOOD

Defendants,

CIVIL ACTION NO. 1:14-cv-00270

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT

Come Now Defendants in the above-entitled and numbered cause and file this Answer to

Plaintiff's Complaint and would respectfully show as follows:

THE PARTIES

1. The allegations in paragraph 1 are neither admitted nor denied for lack of sufficient

information on which to form a belief as to the truth thereof.

2. The allegations in paragraph 2 are not contested.

3. The allegations in paragraph 3 are not contested.

4. The allegations in paragraph 4 are not contested.

5. The allegations in paragraph 5 are not contested.

6. The allegations in paragraph 6 are not contested.
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Case 1:14-cv-00270 Document 30 Filed in TXSD on 01/23/15 Page 2 of 12

7. The allegations in paragraph 7 are not contested.

8. The allegations in paragraph 8 are not contested.

9. The allegations in paragraph 9 are not contested.

10. The allegations in paragraph 10 are not contested.

1 1. The allegations in paragraph 11 are not contested.

12. The allegations in paragraph 12 are not contested.

13. The allegations in paragraph 13 are not contested.

14. The allegations in paragraph 14 are not contested.

15. The allegations in paragraph 15 are not contested.

16. John Kristopher Wood denies that he is Esco Marine's chief operating officer as alleged

in paragraph 16. Otherwise, the allegations in this paragraph are not contested.

JURISDICTION AND VENUE

17. The allegations in paragraph 17 are not contested.

18. The allegations in paragraph 18 are not contested.

FACTUAL BACKGROUND

A. The Loan Agreement

19. The allegations in paragraph 19 are not contested.

20. The allegations in paragraph 20 are not contested. However, by acknowledging the

effective date, maximum amount of the loan, and documents that make up the series of

loan documents, Defendants do not admit to their validity or enforceability and do not
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Case 1:14-cv-00270 Document 30 Filed in TXSD on 01/23/15 Page 3 of 12

intend to waive defenses to the loan documents or any argument that any or all such

documents, or any part thereof, are void or unenforceable.

21. Defendants admit that Texas law governs with respect to those contracts and the

construction thereof. To the extent that this statement references what is stated in the

Loan and Security Documents, those documents speak for themselves, and no response is

required.

22. To the extent that this statement references what is stated in the Loan and Security

Documents, those documents speak for themselves, and no response is required.

However, Defendants do not concede that they waived right to trial by jury.

23. Defendants do not contest that venue is proper. To the extent that this statement

references what is stated in the Loan and Security Documents, those documents speak for

themselves, and no response is required:

24. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for

themselves, and no response is required.

25. Defendants deny that Plaintiff funded Facility Loans A through F as required by the Loan

Agreement. To the extent that this statement references what is stated in the Loan and

Security Documents, those documents speak for themselves, and no response is required.

26. Defendants deny that each Facility Loan A through F was funded as required by the loan

agreement. To the extent that this statement references what is stated in the Loan and

Security Documents or the Notes, those documents speak for themselves, and no

response is required.
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Case 1:14-cv-00270 Document 30 Filed in TXSD on 01/23/15 Page 4 of 12

B. The Guarantees

27. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for

themselves, and no response is required.

28. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for

themselves, and no response is required.

C. The Security Agreement and Collateral

29. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for

themselves, and no response is required.

30. The allegations in paragraph 30 are not contested.

31. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for

themselves, and no response is required.

D. The Borrower Defendants' Defaulted

32. Defendant denies the validity or enforceability of such documents; however, this

statement references what is stated in the Loan and Security Documents, those documents

speak for themselves, and no response is required. Otherwise with respect to each of the

"Specified Defaults," Defendant denies liability for any alleged defaults of these Loan
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Case 1:14-cv-00270 Document 30 Filed in TXSD on 01/23/15 Page 5 of 12

and Security documents that were procured by fraud and duress and are unconscionable

and manifestly unfair, rendering them invalid, voidable, or unenforceable as written.

33. Without conceding validity or enforceability of the Loan Agreement, to the extent this

statement references what is stated in the referenced letter or the Loan Agreement, the

documents speaks for themselves and no response is required. Otherwise, Defendants

admit receipt of the referenced letter dated November 18, 2014.

34. Without conceding validity or enforceability of the Loan Agreement, to the extent this

statement references what is stated in the referenced letter or the Loan Agreement, the

documents speaks for themselves and no response is required. Otherwise, Defendants

admit receipt of the referenced letter dated December 3, 2014.

35. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, thoge documents speak for

themselves, and no response is required.

36. Without conceding validity or enforceability of the Loan Agreement, to the extent this

statement references what is stated in a letter referenced letter, the documents speaks for

themselves and no response is required. Otherwise, Defendants admit receipt of the

referenced letter dated December 3., 2014.

37. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for

themselves, and no response is required. Defendant admits that it has not repaid the full

amount that Plaintiff loaned them.

38. Defendants deny liability for any alleged defaults of these Loan and Security documents

that were procured by fraud and duress and are unconscionable and manifestly unfair,
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Case 1:14-cv-00270 Document 30 Filed in TXSD on 01/23/15 Page 6 of 12

rendering them invalid, voidable, or unenforceable as written. Without conceding

validity or enforceability of such documents, or liability for any defaults thereunder, as of

the date of this Answer, Defendant has deposited all funds required into the Blocked

Account and Plaintiff has all of the financial reports that it has requested to date.

39. Defendants deny Plaintiff's calculation of amount outstanding.

COUNT I — THE BORROWER DEFENDANTS' ALLEGED BREACH OF THE
LOAN AGREEMENT AND NOTES

40. Defendants incorporate by reference their answers to paragraphs 1-39.

41. Defendants deny that they are in default. Defendants further deny that these are valid and

binding contracts. Defendants further deny material breach of the Loan Agreement and

the Notes, the validity or enforceability of which is not conceded.

42. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for

themselves, and no response is required.

43. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan Agreement and Notes, those documents speak for themselves,

and no response is required. Defendants further contest Plaintiff's calculation of what is

due under the Loan Agreement and Notes.

44. Without conceding validity or enforceability of such documents, to the extent that this

statement references what is stated in the Loan and Security Documents, those documents

speak for themselves, and no response is required. Defendants acknowledge that Plaintiff

has sent letter(s) demanding payment under such documents. Defendants deny the

amount due and owing as claimed by Plaintiff. Further, Defendant denies liability for any
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alleged defaults of these Loan and Security documents that were procured by fraud and

duress and are unconscionable and manifestly unfair, rendering them invalid, voidable, or

unenforceable as written.

COUNT H — ALLEGED BREACH OF SECURITY AGREEMENT

45. Defendants incorporate by reference their answers to paragraphs 1-44.

46. Deny.

47. The allegations in paragraph 47 are not contested.

48. Without conceding validity or enforceability of the Loan Agreement and Notes, the

allegations in paragraph 48 are not contested.

49. Without conceding validity or enforceability of such documents, to the extent that this

statement references what is stated in the Loan and Security DoCuments, those documents

speak for themselves, and no response is required. Defendants acknowledge that Plaintiff

has sent letter(s) demanding payment under such documents. Defendants deny the

amount due and owing as claimed by Plaintiff. Further, Defendant denies liability for any

alleged defaults of these Loan and Security documents that were procured by fraud and

duress and are unconscionable and manifestly unfair, rendering them invalid, voidable, or

unenforceable as written.

50. Without conceding validity or enforceability of such document, this statement references

what is stated in the Security Agreement, that document speaks for itself, and no response

is required.

51. Defendant denies engaging in any unlawful action. Defendant denies liability for any

alleged defaults of these Loan and Security documents that were procured by fraud and
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Case 1:14-cv-00270 Document 30 Filed in TXSD on 01/23/15 Page 8 of 12

duress and are unconscionable and manifestly unfair, rendering them invalid, voidable, or

unenforceable as written.

COUNT HI — FORECLOSURE OF UCC SECURITY INTERESTS

52. Defendants incorporate by reference their answers to paragraphs 1-51.

53. Defendants deny liability for any alleged defaults of these Loan and Security documents

that were procured by fraud and duress and are unconscionable and 'manifestly unfair,

rendering them invalid, voidable, or unenforceable as written. Without conceding

validity or enforceability of such documents, or liability for any defaults thereunder, as of

the date of this Answer, Defendant has deposited all funds required into the Blocked

Account and Plaintiff has all of the financial reports that it has requested to date.

54. Without conceding validity or enforceability of the Loan and Security Documents,

Defendants acknowledge that Plaintiff has sent letter(s) demanding payment

55. This is a statement of law that Defendants need not affirm nor deny.

COUNT IV — THE GUARANTOR DEFENDANTS' ALLEGED BREACH OF THE
GUARANTIES

56. Defendants incorporate by reference their answers to paragraphs 1-55.

57. Deny.

58. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Jaross Guaranty and Levy Guaranty, those documents speak for

themselves, and no response is required.
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59. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for

themselves, and no response is required.

60. Without conceding validity or enforceability of such documents, Defendants deny breach

of these Guaranties.

COUNT V — CONVERSION

61. Defendants incorporate by reference their answers to paragraphs 1-60.

62. Defendants other than the borrowing defendants deny the allegations in paragraph 62.

Defendants deny liability for any alleged defaults of these Loan and Security documents,

which were procured by fraud and duress and are unconscionable and manifestly unfair,

rendering them invalid, voidable, or unenforceable as written. Without conceding

validity or enforceability of such documents, or liability for any defaults thereunder, as of

the date of this Answer, Defendant has deposited all funds required into the Blocked

Account.

63. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for

themselves, and no response is required. Otherwise this statement appears to be a

statement of law that Defendants need not affirm nor deny.

64. Without conceding validity or enforceability of such document, this statement references

what is stated in the Loan Agreement, that document speaks for itself, and no response is

required.

65. Deny.
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66. Without conceding validity or enforceability of the Loan and Security Documents, the

Borrower Defendants acknowledge that Plaintiff has sent letter(s) demanding payment.

67. Deny.

COUNT VI — THEFT OF PROPERTY

68. Defendants incorporate by reference their answers to paragraphs 1-67.

69. Deny.

70. Deny.

DAMAGES

71. Defendants incorporate by reference their answers to paragraphs 1-70.

72. Deny that Plaintiff suffered actual damage and harm.

DEFENDANTS' AFFIRMATIVE DEFENSES 

1. Plaintiff's claims are barred in whole or in part by reason of Plaintiff's first material

breach of the Loan and Security Documents referred to in Plaintiff's Complaint.

2. Plaintiff's claims are barred in whole or in part by reason of Plaintiff's fraud, specifically

fraud in the inducement.

3. Plaintiff's claims are barred in whole or in part by reason of lack or failure of

consideration.

4. Plaintiff's claims are barred in whole or in part by duress, specifically economic duress.

5. Plaintiff's claims are barred in whole or in part by waiver and/or estoppel.
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6. Plaintiff's claims are barred in whole or in part by the usury statutes governing the

relationships between the parties.

7. Plaintiff's claims are barred in whole or in part by mistake, unconscionability,

impossibility, impracticability, and/or frustration of purpose.

8. Plaintiff's claims against the individual defendants fail to state a claim on which relief

can be granted. Specifically, there is no allegation that either Kris Wood or Albert Garcia

are parties to any contract involved herein or liable under any guaranty. Moreover, there

is no contention that any of the individual defendants acted in their individual capacities

in the assertions of conversion or theft against them, thereby, the allegations fail to state a

claim against the individual defendants and should be dismissed.

Respectfully submitted,

By: E. Michael Rodriguez electronic signature
Eduardo Roberto Rodriguez
State Bar No. 00000080
Federal ID No. 1944
errodriguezAatlashall.com 
E. Michael Rodriguez
State Bar No. 00791553
Federal ID No. 18759
Inrodriguez@atlashall.com 
Erin A. Hudson
State Bar No. 24059978
Federal ID No. 1101277
ehudson@atlashall.com 
ATLAS, HALL & RODRIGUEZ, LLP
50 W. Morrison Road, Suite A
Brownsville, Texas 78520
Telephone: (956) 574-9333
Facsimile: (956) 574-9337
ATTORNEYS FOR DEFENDANTS
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing instrument has been

forwarded to all known counsel of record as set forth below, in compliance with the Texas Rules

of Civil Procedure on this 23rd day of January, 2015.

Bradley J. Benoit
Brad.benoit(&,bgllp.com
Ralph D. McBride
Ralph.mcbride@bgllp.com 
Bryan S. Dumensnil
Bryan.dumesni1(&,bgllp.com
Jonathon K. Hance
Jonathon.hance@bgllp.com 
BRACEWELL & GIULIANI, LLP
711 Louisiana Street, Suite 2300
Houston, Texas 77002
Telephone: 713-223-2300
Facsimile: 713-221-1212
Via fax (713) 221-1212 & Email

E. Michael Rodriguez electronic signature
E. Michael Rodriguez
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Case 1:14-cv-00270 Document 66 Filed in TXSD on 03/18/16 Page 1 of 13

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

BROWNSVILLE DIVISION

CALLIDUS CAPITAL
CORPORATION

Plaintiff,

v.

RICHARD JAROSS, EMJ
HOLDINGS, LLC, ELKA JAROSS,
ANDREW LEVY, REDSTONE
CAPITAL CORP., and ALBERTO
GARCIA,

Defendants,

S
S
S

S

S

CIVIL ACTION NO. 1:14-cv-00270

DEFENDANTS' ANSWER TO PLAINTIFF'S FIRST AMENDED COMPLAINT

Come now Defendants in the above-entitled and numbered cause and file this Answer to

Plaintiff's First Amended Complaint and respectfully states as follows:

1. The statement made in paragraph 1 is not contested.

THE PARTIES

2. The allegations in paragraph 2 are not contested.

3. The statements made in paragraph 3 are not contested.

4. The statements made in paragraph 4 are not contested.

JURISDICTION AND VENUE

5. The allegations in paragraph 5 are not contested.

6. The allegations in paragraph 6 are not contested.
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FACTUAL BACKGROUND

A. The Loan Agreement

7. Paragraph 7 references, collectively, the "Bankrupt Former Defendants" without specifically

identifying all such former defendants. Save for and except this statement, which cannot be

admitted or denied without further information as to the parties specifically referenced by "Bankrupt

Former Defendants," the allegations in paragraph 7 are not contested.

8. The allegations in paragraph 8 are not contested. However, by acknowledging the effective

date, maximum amount of the loan, and documents that make up the series of loan documents,

Defendants do not admit to their validity or enforceability and do not intend to waive defenses to

the loan documents or any argument that any or all such documents, or any part thereof, are void or

unenforceable.

9. Defendants admit that Texas .law governs. with respect to those contracts and the

construction thereof. To the extent that this statement references what is stated in the Loan and

Security Documents, those documents speak for themselves, and no response is required.

10. Paragraph 10 cannot be admitted or denied without further information as to the parties

specifically referenced by Bankrupt Former Defendants and the general categories of documents

and laws identified therein.

11. To the extent that this statement references what is stated in the Loan and Security

Documents, those documents speak for themselves, and no response is required. However,

Defendants do not concede that they waived right to trial by jury.

12. Defendants do not contest that venue is proper. To the extent that this statement references

what is stated in the Loan and Security Documents, those documents speak for themselves, and no

response is required.
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13. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for themselves, and no

response is required.

14. Defendants deny that Plaintiff funded Facility Loans A through F as required by the Loan

Agreement. To the extent that this statement references what is stated in the Loan and Security

Documents, those documents speak for themselves, and no response is required.

15. Defendants deny that each Facility Loan A through F was funded as required by the loan

agreement. To the extent that this statement references what is stated in the Loan and Security

Documents or the Notes, those documents speak for themselves, and no response is required.

16. Without conceding validity or enforceability of such. documents, and without waiving the

aforementioned lack of specificity as to the category Bankrupt Former Defendants, this statement

references a written loan amendment,.which document speaks for itself.

17. Without conceding validity or enforceability of such documents, and without waiving the

aforementioned lack of specificity as to the category Bankrupt Former Defendants, this statement

reference a written document that speaks for itself.

18. Without conceding validity or enforceability of such documents, Defendants do not admit

that Plaintiff met its obligations pursuant to the amendment or the original Loan and Security

Documents or the Notes.

B. The Guarantees

19. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for themselves, and no

response is required.
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20. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for themselves, and no

response is required.

21. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents and written amendment, those documents speak

for themselves, and no response is required.

22. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents and written amendment, those documents speak

for themselves, and no response is required.

23. Defendants do not admit the allegations in paragraph 23.

C. The Security Agreement and Collateral

. 24. Without conceding validity or enforceability of such documents; and without waiving the

aforementioned lack of specificity as to the category Bankrupt Former Defendants, this statement

references what is stated in the Loan and Security Documents, those documents speak for

themselves, and no response is required.

25. Defendants do not admit that the allegations stated in paragraph 25.

26. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for themselves, and no

response is required.

27. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for themselves, and no.

response is required.
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D. The Bankrupt Former Defendants Defaulted

28. Without conceding the validity or enforceability of the Loan and Security Documents and

without waiving the aforementioned lack of specificity as to the category Bankrupt Former

Defendants, Defendants do not admit any events of default.

29. Defendants do not contest the statement made in paragraph 29, that Plaintiff will refer to

allegations stated in paragraph 28 accordingly. Defendants do not, however, admit any events of

default and incorporate by reference, as though stated fully herein, their response to paragraph 28.

30. Without conceding the validity or enforceability of the Loan and Security Documents,

without waiving the aforementioned lack of specificity as to the category Bankrupt Former

Defendants, and incorporating by reference Defendants' response to allegations in paragraph 28

regarding default (which are denied), Defendants do not contest that a copy of the letter dated

November 18, 2014.was provided to counsel. Defendants deny the allegations made in the letter.

31. Without conceding validity or enforceability of such documents, this statement references

what is stated in the Loan and Security Documents, those documents speak for themselves, and no

response is required.

32. Defendants contest that Plaintiff funded the loan as required by the Loan Agreement on

June 30, 2014, and admit that Plaintiff did not fund Facility F as required by the Loan Agreement.

Defendants deny all remaining allegations in paragraph 32.

33. Without conceding the validity or enforceability of the Loan and Security Documents,

without waiving the aforementioned lack of specificity as to the category Bankrupt Former

Defendants, Defendants deny the allegations in paragraph 33.

34. Without conceding the validity or enforceability of the Loan and Security Documents,

without waiving the aforementioned lack of specificity as to the category Bankrupt Former

Defendants, Defendants deny the allegations in paragraph 34.
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35. Without conceding validity or enforceability of the Loan Agreement or the truth of the

allegations in the referenced letter, to the extent this statement references what is stated in the

referenced letter or the Loan Agreement, the documents speaks for themselves and no response is

required. Otherwise, Defendants do not contest that a copy of the letter dated December 3, 2014

was provided to counsel.

36. Defendants deny the allegations in paragraph 36.

37. Without conceding validity or enforceability of the Loan Agreement and without conceding

that the contents of the letter were or are correct, the allegations in paragraph 37 reference the

content of a letter, which document speaks for itself and no response is required.

38. Without conceding the validity- or enforceability of the Loan and Security Documents,

without waiving the aforementioned lack of specificity as to the category Bankrupt Former

Defendants, Defendants deny the allegations in paragraph 38.

39. Defendants deny the allegations in paragraph 39.

40. Without waiving the aforementioned lack of specificity as to the category Bankrupt Former

Defendants, Defendants deny the allegations in paragraph 40.

41. Without waiving the aforementioned lack of specificity as to the category Bankrupt Former

Defendants and further without waiving the lack of specificity as to "the possible participation,

cooperation and/or agreement of other persons," Defendants deny the allegations in paragraph 41.

E. The TRO Hearings and Esco's Bankruptcy

42. Defendants do not contest the statements made in paragraph 42.

43. • Without conceding that their prior pleading admitted any conversion as stated in paragraph

43, the allegation in paragraph 43 references Defendants' written pleadings, those documents speak

for themselves, and no response is required. Defendants specifically deny any allegation of

conversion or theft.
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44. Without waiving the aforementioned lack of specificity as to the category Bankrupt Former

Defendants, Defendants admit that bankruptcy proceedings were initiated on March 7, 2015.

Defendants deny the remaining allegations in paragraph 44.

45. Defendants admit that the transcript of the March 10, 2015 hearing in the bankruptcy case

includes the excerpted testimony. Defendant Levy specifically denies that he received any

compensation from ESCO after the effective date of the Loan Agreement. Defendants deny the

remaining allegations in paragraph 45.

46. Defendants admit that the transcript of the March 20, 2015 hearing in the bankruptcy case

includes the excerpted exchange. Defendants deny the remaining allegations in paragraph 46.

47. Defendants admit that the Bankruptcy Court made rulings in the bankruptcy proceedings,

which orders speak for themselves and no response is required. To the extent Plaintiff is

characterizing such orders (which have not. been, specifically identified) and not citing from them,

Defendants deny the allegations in paragraph 47.

48. Defendants admit that the Bankruptcy Court made rulings in the bankruptcy proceedings,

which orders speak for themselves and no response is required. To the extent Plaintiff is

characterizing the order and not citing from it, Defendants deny the allegations in paragraph 48.

49. Defendants deny the allegations in paragraph 49.

COUNT 1— THE GUARANTOR DEFENDANTS' BREACH OF THE GUARANTEES

50. Defendants incorporate by reference their answers to paragraphs 1-49.

51, Defendants deny the allegations in paragraph 51.

• 52. Defendants deny the allegations in paragraph 52.

53. Defendants deny the allegations in paragraph 53.

54. Defendants deny the allegations in paragraph 54.

COUNT II - CONVERSION

7
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55. Defendants incorporate by reference their answers to paragraphs 1-54.

56. Defendants deny the allegations in paragraph 56.

57. Defendants deny the allegations in paragraph 57.

58. Defendants deny the allegations in paragraph 58.

59. Defendants deny the allegations in paragraph 59.

60. Defendants deny the allegations in paragraph 60.

61. Defendants deny the allegations in paragraph 61.

COUNT III - THEFT OF PROPERTY
(Richard Jaross, Andrew Levy, Alberto Garcia)

62. Defendants incorporate by reference their answers to paragraphs 1-61.

63. Defendants deny the allegations in paragraph 63.

64. Defendants deny the allegations in paragraph 64.

COUNT IV - FRAUD
(Richard Jaross, Andrew Levy, Alberto Garcia)

65. Defendants incorporate by reference their answers to paragraphs 1-64.

66. Defendants deny the allegations in paragraph 66.

67. Defendants deny the allegations in paragraph 67.

68. Defendants deny the allegations in paragraph 68.

COUNT V - CONSPIRACY
(All Defendants)

69. Defendants incorporate by reference their answers to paragraphs 1-69.

70. Defendants deny the allegations in paragraph 70.

71. Defendants deny the allegations in paragraph 71.

72. Defendants deny the allegations in paragraph 72.
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COUNT VI — DECLARATORY JUDGMENT
(All Defendants)

73. Defendants incorporate by reference their answers to paragraphs 1-72.

74. Defendants do not contest the statements made in paragraph 74.

75. Without conceding or agreeing Plaintiff is entitled to the declarations sought by Plaintiff,

which is specifically denied, Defendants do not contest that Plaintiff seeks such declarations as

stated in paragraph 75.

DAMAGES

76. Defendants incorporate by reference their answers to paragraphs 1-75.

77. Defendants deny the allegations in paragraph 77.

78. Defendants deny the allegations in paragraph 78.

ATTORNEYS' FEES

79. Defendants deny the allegations in paragraph 79.

80. Defendants do not contest that Plaintiff seeks fees as stated in paragraph 80, but Defendants

deny that Plaintiff is entitled to such fees as stated in paragraph 80.

PRAYER FOR RELIEF

81. Defendants deny the allegations in paragraph 81.
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DEFENDANTS' AFFIRMATIVE DEFENSES 

Defendants incorporate the factual allegations in the Amended Counterclaim filed this same date, as

though set forth fully herein. To the extent required, the facts alleged therein are herein alleged in

support of the following affirmative defenses:

1. Plaintiff's claims are barred in whole or in part by reason of Plaintiff's first material breach of

the Loan and Security Documents referred to in Plaintiff's Complaint and by their subsequent

breach of the Amendment to the Loan Agreement.

2. Plaintiff's claims are barred in whole or in part by reason of Plaintiff's fraud, specifically

fraud in the inducement.

3. Plaintiffs claims are barred in whole or in part by reason of lack or failure of consideration.

4. Plaintiff's claims are barred in whole or in part by duress, specifically economic duress.

5. Plaintiff's claims are. barred in whole or in part by waiver .and/or estoppel. Specifically, but

without limitation, Plaintiff has waived any claims of breach, conversion and/or theft, none of

which are admitted, by advancing additional funds to the borrower/debtor in possession even after

the dates of the alleged wrongdoing by these Defendants and the borrower/debtor in possession

and by hiring or continuing the employment of certain Defendants and former ESCO officers

and/or employees even after the alleged wrongdoing.

6. Plaintiff's claims are barred in whole or in part by the usury statutes governing the

relationships between the parties.

7. Plaintiff's claims are barred in whole or in part by mistake, unconscionability, impossibility,

impracticability, and/or frustration of purpose.

8. Plaintiff's claims are barred in whole or in party by Plaintiff's own failure to mitigate alleged

damages, if any (which are specifically not admitted).
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9. Plaintiff's Amended Petition fails to state a claim on which relief can be granted as against

Alberto Garcia. Specifically, there is no factual allegation against Alberto Garcia in support of any

claim or cause of action against him and, accordingly, the claims against Alberto Garcia should be

dismissed.

10. Plaintiff's Amended Petition fails to properly state a claim for conspiracy against Elka Jaross.

Specifically, there is no factual allegation or legal claim made against Elka Jaross that would support

a claim or cause of action against her for conspiracy and, accordingly, this claim against Elka Jaross

must be dismissed.

11. Plaintiff's Amended Petition fails to substantiate any right to recovery of attorneys' fees and

damage (actual, consequential and/or exemplary or punitive) from Alberto Garcia.

12. Plaintiff has not alleged that any of the individual defendants acted in their individual

capacities and, therefore, Plaintiff's Amended. Petition fails to state claims- against the individual

defendants for fraud, conversion, theft, and conspiracy, and these claims should be dismissed.

13. To the extent that Plaintiff has sued Richard Jaross, EMJ Holdings, LLC, Elka Jaross,

Andrew Levy .and Redstone Capital Corp. for breach of written contract, Plaintiff's exclusive claim

and remedy, if any, is on the contract and not in tort. Accordingly, Plaintiffs Amended Petition fails

to properly state such claims against these Defendants and these claims should be dismissed.

14. Plaintiff's averments of fraud, including its claim for fraud, are not pleaded with sufficient

particularity, as required by Federal Rule of Civil Procedure 9(b).

15. Plaintiff's general statement regarding consequential damages is not pleaded with sufficient

particularity, as required by Federal Rule of Civil Procedure 9(g).

16. Pleading further and in the alternative, Defendants invoke the provisions of Chapter 41 of

the Texas Civil Practice and Remedies Code concerning all claims for punitive and/or exemplary

damages including but not limited to: 41.003(b) clear and convincing evidence burden of proof;
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41.003(a) and 41.001(7)(b) definition or culpable acts or omissions; 41.003(c) proximate causation;

41.003(d) requiring a unanimous finding by the jury as to liability and amount of exemplary damages;

41.006 regarding awards specific to each defendant; and 41.007 and 41.008 limitation on recovery

and pre-judgment interest.

Respectfully submitted,

By: E. Michael Rodriguez electronic signature
Eduardo Roberto Rodriguez
State Bar No. 00000080
Federal ID No. 1944
errodriguez@atlashall.com 
E. Michael Rodriguez
State Bar No. 00791553
Federal ID No. 18759
mrodriguez@atlashail.com 
Sarah A. Nicolas
State Bar No. 24013543
Federal ID No. 32122
snicolas@atlashall.com
ATLAS, HALL & RODRIGUEZ, LLP
50 W. Morrison Road, Suite A
Brownsville, Texas 78520
Telephone: (956) 574-9333
Facsimile: (956) 574-9337
ATTORNEYS FOR DEFENDANTS

12

324



Case 1:14-cv-00270 Document 66 Filed in TXSD on 03/18/16 Page 13 of 13

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing instrument has been served on

all known counsel of record as set forth below, by electronic service and electronic mail in

compliance with the Federal Rules of Civil Procedure on this 18th day of March, 2016.

Shelby A. Jordan
sjordanajhwclaw.com
Nathaniel Peter Holzer
pholzer@jhwclaw.com
JORDAN, HYDEN, WOMBLE, CULBRETH & HOLZER, P.C.
500 North Shoreline Blvd., Suite 900
Corpus Christi, Texas 78401-0341
and
Michael C. Hammer
mhammeraclickinsonwright.com
Doron Yitzchaki
dyitzchaki@dickinsonwright.com
DICKINSON WRIGHT PLLC
350 S. Main Street, Suite 300
Ann Arbor, Michigan 48104

E. Michael Rodriguez electronic signature
E. Michael Rodriguez
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

BROWNSVILLE DIVISION

CALLIDUS CAPITAL
CORPORATION

Plaintiff,

v.

ESCO MARINE, INC., ESCO
METALS, LLC, ESCO SHREDDING,
LLC, TEXAS BEST RECYCLING,
LLC, TEXAS BEST EQUIPMENT,
LLC, RICHARD JAROSS, EMJ
HOLDINGS, LLC, ELKA JAROSS,
ANDREW LEVY, REDSTONE
CAPITAL CORP., ALBERTO
GARCIA, and JOHN KRISTOPHER
WOOD

Defendants.

CIVIL ACTION NO. 1:14-cv-00270

DEFENDANTS' COUNTERCLAIMS AGAINST PLAINTIFF

Come Now Defendantsi in the above-entitled and numbered cause and file these

Counterclaims Against Plaintiff Callidus Capital Corporation ("Plaintiff" or "Callidus")

and would show as follows:

I. THE PARTIES

1. Plaintiff is organized under the laws of the Province of Ontario, Canada with its

principal place of business located in Toronto, Ontario.

2. Defendants have all appeared in this Lawsuit.

3. Esco Marine, Inc. is a DelaWare corporation with its principal place of business in

Texas.

4. Defendant Esco Metals, LLC is a Delaware limited liability company with its

"Defendants" shall refer to all defendants named herein, collectively or individually, as the context may
require.

Defendants' Counterclaims Page 1 of 15
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principal place of business in Texas.

5. Defendant Esco Shredding, LLC, is a Texas limited liability company with its

principal place of business located in Texas.

6. Defendant Texas Best Recycling, LLC is a Delaware limited liability company

with its principal place of business located in Texas.

7. Defendant Texas Best Equipment, LLC is a Delaware limited liability company

with its principal place of business in Texas.

8. Defendant Richard Jaross is Esco Marine's president and is a Texas citizen

residing in or near Brownsville, Texas.

9. Defendant Elka Jaross is a Texas citizen.

10. Defendant EMJ Holdings is a Delaware limited liability company with its

principal place of business in Texas.

1 1. Defendant Redstone Capital Corporation is a Nevada corporation with its

principal place of business in Greenwich, CT.

12. Defendant Andrew Levy is a resident of the State of Connecticut.

13. Defendant Alberto Garcia is Esco Marine's Vice President of Finance and is a

Texas citizen.

14. Defendant John Kristopher (Kris) Wood is Esco Marine's Vice President of

Administration.

II. JURISDICTION AND VENUE

15. This Court has jurisdiction over this matter and venue is proper. Jurisdiction is

founded upon 28 U.S.C. § 1332(a)(2). Plaintiff is a citizen of a foreign State. Defendants are

citizens of States within the United States of America. The amount in controversy is greater

than $75,000.00.

16. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b)(2) because it is the

district in which a substantial part of the events or omissions giving rise to the claims alleged

herein occurred.

Defendants' Counterclaims Page 2 of 15
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HI. FACTUAL BACKGROUND

17. In early 2014, ESCO was financed by SIMS Metal Management, Inc. ("SIMS"),

which came under direction of its board to stop lending to its suppliers of metal, such as

ESCO. Thus, ESCO needed to obtain a bridge loan, or similar arrangement, that would

enable it to pay off SIMS and continue operations while it sought permanent financing or

a buyer for the company. ESCO needed to satisfy its obligations with SIMS by the end

of June 2014 to avoid foreclosure by SIMS.

18. Defendants spoke with various potential lenders before Callidus convinced

Defendants to pursue the loans that it could offer. As would be expected, there were

numerous meetings between Defendants and Callidus, both in Brownsville and in

Canada, during which Callidus obtained significant financial information from

Defendants, terms of the loans were discussed, ESCO communicated what it needed

under the loans, and numerous representations were made by Callidus. Specifically,

Callidus represented to ESCO . that it would close the loan faster than traditional,

institutional lenders, advance sufficient funds to satisfy SIMS, pay off existing debt and

overdue payables, and leave ESCO with sufficient working capital to continue its

operations. Based on these representations, ESCO continued negotiations with Callidus,

to the exclusion of other lender options.

19. Callidus produced a Term Sheet with the significant terms of the loan described.

ESCO signed the Term Sheet and paid Callidus a deposit.

20. Despite its representations that it would close the loan in under six weeks, ten

weeks later, the loan had still not closed. In the final days and hours leading up to closing

on June 30, 2014, during a time that Callidus knew ESCO had no other options in light of

the deadlines imposed by SIMS and the delay in closing brought about by Callidus, the

terms of the loan became more onerous. For example, the interest rate was raised from

17% not forth in the Term Sheet to over 20%, despite collateral remaining the same, and

Callidus suddenly insisted on personal guarantees.

21. However, ESCO was left with no option but to obtain whatever advances Callidus

would make (though less than the amount promised in the loan documents) even if it

meant agreeing to unconscionable terms and conditions.

Defendants' Counterclaims Page 3 of 15
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A. Loan and Security Documents

22. Without conceding that the Loan Agreement and Amendment thereto are valid or

enforceable, it is important for the Court to understand the nature of these documents.

23. As conceded by Plaintiff, on June 30, 2014, Callidus agreed to loan ESCO up to

$33,990,000 under a series of loan documents.

24. Callidus' loans to ESCO are secured by personal guarantees by Richard Jaross,

Elka Jaross, EMJ Holding, LLC, Andrew Levy, and Redstone Capital. They are further

secured by a deed of trust for certain real property in Donna, leasehold deeds of trust for

property in Brownsville, and liens on title to the tugboat and barge assets of ESCO.

Callidus also has a first-priority security interest in all of ESCO's personal property

assets, including permits and licenses.

25. Under the plain terms of the Loan Agreement, on the Effective Date, Callidus was

required to lend a total of $22,600,000 under Facility B, Facility C, Facility D, and

Facility F. Loan Agreement 5(a). Specifically, this paragraph states:

Paragraph 5(a): On the Effective Date, Lender shall

advance, and Borrower shall borrow the collective amount

of twenty-two million, six hundred thousand dollars

($22,600,000) under the Facility B loan, Facility C loan,

Facility D loan and Facility F loan (the "Initial Term

Advance").

26. On June 30, 2014, the Effective Date, after the Loan Agreement was signed,

Callidus refused to advance the $3,500,000 under Facility F (which was secured by future

cash flow from the USS SARATOGA contract) despite having an assignment from

ESCO of all the collateral. Prior to closing,

27. Callidus knew that ESCO needed the full amount promised, specifically the

$3,500,000 under Facility F, in order to pay off existing debt, overdue. payables, and

other expenses and to run the business in an economic role.

28. Callidus' refusal to advance this $3,500,000, which was to be advanced on the

Effective Date and was part of the consideration for the agreement with Callidus, meant

that ESCO could not pay down the overdue payables, making it difficult for ESCO to pay

Defendants' Counterclaims Page 4 of 15
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essential operating expenses, and giving ESCO no opportunity to right the ship or operate

at a level which could be profitable.

29. The Loan Agreement also called for an 80-85% advance rate (depending on

category) against the value of inventory in Facility A (the revolving credit line).

However, Callidus refused to advance the entire 80-85%, contrary to the express terms of

the Loan Agreement. This shortfall, in violation of the Loan Agreement, exacerbated

ESCO's lack of liquidity.

30. By October 2014, Callidus' breaches of the Loan Agreement, specifically its

underpayment thereunder, had put ESCO in a position that it was struggling to maintain

operations. Nevertheless, in September 2014, Esco was awarded by the U.S. Maritime

Administration ("MarAd") the USS Shenandoah and the USS Yellowstone. These vessels

required about $5,000,000 of capital to purchase and tow. Callidus initially refused to

advance the funds needed to acquire these vessels, but ultimately agreed to advance the

funds it should have originally advanced under the Loan Agreement if ESCO would enter

an Amendment to the Loan Agreement.

31. 'ESCO was desperate to keep its relationship with MarAd' in good standing, as

being blacklisted by this provider would mean that it would lose future vessels it needs to

maintain production. However, in large part because Callidus failed to make the

advances as required by the original Loan Document, ESCO could not obtain these

vessels without Callidus' funding. • Callidus refused to allow ESCO to obtain financing

elsewhere to acquire these vessels.

32. Thus, in exchange for an agreement to finally advance the previously promised

funds under Facility F, Callidus forced ESCO to sign the Amendment. This Amendment,

signed by ESCO under economic duress and with no consideration, purported to make all

advances discretionary, including those that Callidus was required to make on the

Effective Date, and it attempted to release Callidus from any liability for its prior

breaches of the Loan Agreement. Callidus also imposed an additional $900,000 fee as •

part of the Amendment.
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B. The Present Lawsuit

33. As set forth in the pleadings and motions already on file in this matter, Callidus

acknowledges that it did not advance the full amount owed on the Effective Date. It also

acknowledges, that within months of the Effective Date, ESCO was telling Callidus that

it needed the full amount promised in order to pay critical vendors and continue

operations. Once ESCO was in a sufficiently desperate position, Callidus forced ESCO

to sign an Amendment retroactively making all advances discretionary and releasing

Callidus from liability before it would advance the money it previously owed. Since

executing this Amendment, Callidus has hung its hat on this "discretionary" language and

unreasonably refused to advance ESCO enough funds to maintain its operations, despite

ESCO's candor in advising Callidus that without additional funding it would be forced to

shut down operations.

34. In November 2014, after being denied the required funding, ESCO was forced to

pay employee salaries, facility and equipment insurance, cutting gas and consumables,

and other essential business expenses from the sale of scrap. metal  without first

transferring these funds to the Blocked Account and subsequently begging Callidus to

make the advance. In December 2014, ESCO was again required to pay for essential

business expenses such as employee salaries, port and equipment leases, employee

medical insurance, towing costs not funded by Callidus, cutting gas and consumables,

with receivables prior to depositing the funds into .the Blocked Account because Callidus

was refusing to make the necessary advances.

35. These expenses were absolutely necessary to keep ESCO in operation and to

allow ESCO to pay its 300 employees. None of the funds were used other than to fund

ESCO business expenses.

36. Nevertheless, Callidus filed the present Lawsuit and sought a temporary

restraining order and a preliminary injunction that would force Defendants to deposit all

of its money into the Blocked Account and remain at Callidus' mercy to keep the doors

open from one day to the next.

37. Defendants filed an answer to Plaintiff's complaint and now timely file the

enclosed counterclaims against Callidus.
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331



Case 1:14-cv-00270 Document 34 Filed in TXSD on 02/13/15 Page 7 of 15

IV. Fraud and Fraudulent Inducement

38. Defendants incorporate the allegations in paragraphs 1 through 37 as if fully

incorporated herein.

39. Plaintiff made numerous material misrepresentations to Defendants both during

negotiations and even thereafter, which Plaintiff either knew were false or made them

recklessly without any knowledge of the truth and as a positive assertion. Plaintiff made

the misrepresentations with the intent that Defendants would rely and act on them.

Defendants did so rely, suffering damage as a result.

40. For example, Callidus represented that it could close the loan in six weeks or less

and that it would loan up to $30,000,000 at an interest rate of 17% without the

requirement of personal guarantees. Callidus knew at the time it made such

representations that it would not close in this time frame or under these terms, but made

these misrepresentations with the intent that Defendants rely on them. Defendants did

rely on these representations by working towards closing the deal with Callidus to the

exclusion of other financing options. As a result, Defendants were backed into a corner

and were out of time to secure alternate financing once it realized that Callidus had

misrepresented the terms of the loan. Defendants suffered damage, and continue to suffer

damages, as a result of the fraud committed by Callidus from the beginning of

Defendants' relationship with Callidus.

41. Callidus also included misrepresentations in the loan documents themselves. For

example, the Loan Agreement provided that on the closing date, Callidus would fund the

Facility F Loan in full. This did not happen. Indeed, Callidus knew when it included this

term that this facility would not be fully funded on the closing date and Callidus did not

intend to comply with this funding obligation at the time it included the provision. The

• provision was included with the intent that Defendants rely and act on it. Defendants did

rely on this representation that it would receive the funding under Facility F. Moreover,

Callidus included this provision in the Loan Agreement for the purpose of inducing

Defendants to enter the Loan Agreement, and Defendants were induced by this fraudulent

misrepresentation to enter the Loan Agreement. Defendants suffered damage as a result
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of their reliance on the misrepresentations that Defendants would receive the required

advance under the Facility F Loan.

42. Similarly, the Loan Agreement called for an advance rate of 80-85% (depending

on the category) against the value of inventory in Facility A, which is the revolving credit

line. Defendants specifically bargained for these advance rates. However, Callidus has

not made the advances at the rates prescribed. On information and belief, Callidus knew

when it included this term that it would not use the percentage rates set forth in the Loan

Agreement, and Callidus did not intend to comply with this funding obligation at the time

it included the provision. The provision was included with the intent that Defendants rely

and act on it. Defendants did rely on this representation that it would receive the funding

under Facility A at the bargained-for percentages. Moreover, Callidus included this

provision in the Loan Agreement for the purpose of inducing Defendants to enter the

agreement, and Defendants were induced by this fraudulent misrepresentation to enter the

Loan Agreement. Defendants suffered damage, and continue to suffer damages, as a

result of the misrepresentations made about the advance rate for Facility A.

43. Defendants are entitled to recover damages from Plaintiff as a result of Plaintiffs

fraud and fraudulent inducement. Moreover, Defendants are entitled to exemplary

damages for Plaintiffs conduct that constitutes fraud.

V. Declaratory Judgment that the Loan Agreement, Personal Guarantees and

Amendment thereto are Void and/or Unenforceable

44. Defendants seek a declaratory judgment that the Loan Agreement, Amendment

thereto, the guarantees, and other loan documents on which Plaintiffs claims in this

Lawsuit are based are void and/or unenforceable due to fraudulent inducement, economic

duress, and unconscionability.

45. As evidenced by Plaintiffs Complaint and other papers on file in this Lawsuit, an

actual controversy exists as to whether the Loan Agreement and related loan documents,

including the personal guarantees, are void or unenforceable. Accordingly, the request for

a declaratory judgment on these matters is ripe for review.
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A. Fraudulent Inducement

46. Defendants incorporate the allegations in paragraphs 1 through 45 as if fully

incorporated herein.

47. As set forth above, Plaintiff fraudulent induced Defendants to enter into the Loan

Agreement, Amendment, Personal Guarantees and related loan documents, not only

entitling Defendants to damages and exemplary damages, but making the agreements

voidable and/or unenforceable.

48. Accordingly, declaratory judgment is appropriate.

B. Economic Duress

49. Defendants incorporate the allegations in paragraphs 1 through 48 as if fully

incorporated herein.

50. By Plaintiff's acts, statements, and omissions, Plaintiff essentially threatened to

shut down Defendants' business if it failed to agree to the change and for more onerous

terms in the Loan Agreement then originally set forth in the signed Term Sheet.

Thereafter, in breach of the original Loan Agreement, Plaintiff withheld funds that it had

already promised to advance.

51. Since that time, in further violation of its obligations under the loan documents,

Plaintiff has continued, by its acts and omissions, to threaten Defendants' continued

efforts to continue to operate its business.

52. Plaintiff's threats and actions are of the type that were likely to destroy

Defendants' free agency, and in fact did overcome Defendants' free will, causing them to

do that which they would not otherwise have done.

53. For example, Plaintiff's refusal to advance the money promised under the Loan

Agreement, prevented ESCO from paying down the overdue payables and continued to

impede ESCO's ability to produce scrap metal. Plaintiffs actions in withholding these

funds, which it was required to advance, created a domino effect that negatively impacted

ESCO's ability to acquire new vessels, which are required for ESCO's business to
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maintain profitable production levels. Plaintiff was aware of this at the time it made the

promise to pay with knowledge that it would not advance the full amount.

54. By October 2014, Callidus' breaches of the Loan Agreement, specifically its

under-advance thereunder, had put ESCO in a position that it was struggling to maintain

operations.

55. Thus, when ESCO was awarded the USS Shenandoah and the USS Yellowstone

for demolition, which required approximately $5,000,000 of capital to purchase and tow,

Callidus initially refused to advance the funds needed to acquire these vessels. ESCO

was unable to acquire the vessels without additional funding, so Callidus told ESCO to

find another party to advance these funds, which ESCO did. However, at the very last

moment, as the deadline to pay for the ships approached, Callidus refused to allow any

other party to advance 'the funds. Ultimately, Callidus agreed to advance the funds it

should have originally advanced under the Loan Agreement but only if ESCO would

enter an Amendment to the Loan Agreement.

56. Plaintiff put Defendants in a position in which they had only two choices: (1) sign

the Amendment or (2) breach the contract with MaRad, be blacklisted by MaRad, and

ultimately lose its source of ships for demolition, effectively putting ESCO out of

business.

57. Thus, in exchange for an agreement to finally advance the previously promised

funds under Facility F, Callidus forced ESCO to sign the Amendment. This Amendment,

signed by ESCO under economic duress and with no consideration, purported to make all

advances discretionary, including those that Callidus was required to make on the

Effective Date, and it attempted to release Callidus from any liability for its prior

breaches of the Loan Agreement. Callidus also imposed an additional $900,000 fee as

part of the Amendment.

58. All of the loan documents, but particularly the Amendment, were procured

through economic duress; therefore, the Court should declare them void and/or

unenforceable.
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C. Unconscionability

59. Defendants incorporate the allegations in paragraphs 1 through 58 as if fully

incorporated herein.

60. The Loan Agreement, Amendment, and other loan documents are unconscionable.

Both the circumstances surrounding the adoption of the loan documents and the terms of

the documents themselves are unconscionable.

61. The circumstances surrounding the signing of the loan documents have been

discussed throughout this pleading. The procedural unconsionability involved is

reflected by the oppressive atmosphere, Plaintiff's deliberate efforts to back Defendants

into a corner leaving them no alternatives but to agree to their last-minute revisions of

increasingly more onerous terms, and Defendants' inability to effectively bargain and

negotiate because of their financial constraints.

62. Plaintiff's own motions and pleadings on file in this case do a fair job of outlining

some of the most unconscionable provisions of the loan documents themselves.

63. For example, .Callidus had the right to demand payment in full of all advances at

any time. Callidus had all of ESCO's assets and collateral and ESCO could not borrow.

64. Moreover, ESCO was required to deposit all funds received from any source into

a Blocked Account, and all money in the Blocked Account immediately became property

of Callidus. This meant that Callidus owned all funds being paid to ESCO, even if no

default had occurred, and Callidus had no requirement to apply these funds to the

outstanding loan balance or to allow ESCO to use the funds to operate its business and

keep its 300 employees employed.

65. In addition, it required that ESCO establish a hedging program that met Callidus'

approval—knowing that ESCO had previously tried to establish such a program but

failed due to its financial condition and without providing the financial backing required

to establish such a program. Essentially, this requirement was included by Callidus with

knowledge that it could not be performed — giving Callidus another "out" due to the

inevitable breach.
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IV. Alternatively, Plaintiff Breached the Loan Agreement

66. Defendants incorporate the allegations in paragraphs 1 through 65 as if fully

incorporated herein.

67. Without conceding the enforceability or validity of the Loan Agreement,

Amendment, or related loan documents, assuming such are valid and enforceable,

Plaintiff is liable for breach thereof and Defendants' obligations thereunder were

discharged by Plaintiffs breach.

68. Notably, Defendants met all conditions precedent for performance of the

provisions breached by Plaintiff and committed no breach prior to Plaintiffs breach on

the effective date.

A. Plaintiff is Liable for Breach of Contract

69. Under the plain terms of the Loan Agreement, on the Effective Date, Callidus was

required to lend a total of $22,600,000 under Facility B, Facility C, Facility D, and

Facility F. Ldan Agreement 5(a). Facility Specifically, this paragraph states:

Paragraph 5(a): On the Effective Date, Lender shall

advance, and Borrower shall borrow the collective amount

of twenty-two million, six hundred thousand dollars

($22,600,000) under the Facility B loan, Facility C loan,

Facility D loan and Facility F loan (the "Initial Term

Advance").

70. On June 30, 2014, the Effective Date, after the Loan Agreement was signed,

Callidus refused to advance the $3,500,000 under Facility F (which was secured by future

cash flow from the USS SARATOGA contract). Prior to closing, Callidus knew that

ESCO needed the full amount promised, specifically the $3,500,000 under Facility F, in

order to pay off existing debt, overdue payables, and Other-expenses.

71. Callidus' refusal to advance this $3,500,000, which was to be advanced on the

Effective Date meant that ESCO could not pay down the overdue payables, making it

difficult for ESCO to pay essential operating expenses, and giving ESCO no opportunity

to right the ship.
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72. The Loan Agreement also called for an 80-85% advance rate (depending on

category) against inventory in Facility A (the revolving credit line). Callidus has refused

to advance the entire 80-85%, advancing only 65% contrary to the express terms of the

Loan Agreement.

73. Accordingly, Plaintiff materially breached the Loan Agreement, and Defendants

are entitled to damages for Plaintiffs breach and are entitled to recover their attorneys'

fees in pursuit of this claim.

B. Defendants' Performance under the Loan Agreements is Discharged by

Plaintiff s Breach

74. It is a fundamental principal of contract law that when one party to a contract

commits a material breach of that contract, the other party is discharged from performing.

75. Callidus committed material breaches of the Loan Agreement that began on the

Effective Date as outlined above.

76. These material breaches discharged Defendants from performing thereunder.

PRAYER 

77. Based on the foregoing, Defendants request that this Court enter judgment against

Plaintiff for all actual damages, exemplary damages, pre judgment and post-judgment

interest, reasonable attorneys' fees, court costs, and all other monetary' relief to which

Defendants are justly entitled. Defendants further request all further legal and equitable

relief to which they may show themselves entitled, including but not limited to a

declaration that the loan documents are void or unenforceable, and such other and further

relief as this Court deems just, equitable, necessary, or appropriate.
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Respectfully submitted

By: E. Michael Rodriguez electronic signature
Eduardo Roberto Rodriguez
State Bar No. 00000080
Federal ID No. 1944
errodriguez@atlashall.com 
E. Michael Rodriguez
State Bar No. 00791553
Federal ID No. 18759
mrodriguez@atlashall.com
Erin A. Hudson
State Bar No. 24059978
Federal ID No. 1101277
ehudsongatlashall.com 
ATLAS, HALL & RODRIGUEZ, LLP
50 W. Morrison Road, Suite A
Brownsville, Texas 78520
Telephone: (956) 574-9333
Facsimile: (956) 574-9337
ATTORNEYS FOR DEFENDANTS
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument

was served upon all counsel of record via CM/ECF notification on all counsel on this

13th day of February, 2015.

Bradley J. Benoit
Brad.benoit@bgllp.com 
Ralph D. McBride
Ralph.mcbrideAbgllp.com 
Bryan S. Dumensnil
Bryan.dumesnilabgllp.com
Jonathon K. Hance
Jonathon.hance@bgllp.com 
BRACEWELL & GIULIANI, LLP
711 Louisiana Street, Suite 2300
Houston, Texas 77002
Telephone: 713-223-2300
Facsimile: 713-221-1212

E. Michael Rodriguez electronic signature
E. Michael Rodriguez
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

BROWNSVILLE DIVISION

CALLIDUS CAPITAL
CORPORATION

Plaintiff,

v. § CIVIL ACTION NO. 1:14-cv-00270

RICHARD JAROSS, EMJ
HOLDINGS, LLC, ELICA JAROSS,
ANDREW LEVY, REDSTONE
CAPITAL CORP., and ALBERTO
GARCIA,

Defendants.

DEFENDANTS' AMENDED COUNTERCLAIMS AGAINST PLAINTIFF

Come Now Defendants in the above-entitled and numbered cause and file these

Amended Counterclaims Against Plaintiff Callidus Capital Corporation ("PlaintifP' or

"Callidus") and in support thereof states as follows:

I. THE PARTIES

1. Plaintiff is organized under the laws of the Province of Ontario, Canada with its

prindpal place of business located in Toronto, Ontario. Plaintiff has appeared in this lawsuit

and will be served with this Counterclaim by and through its counsel of record.

2. Defendants have all appeared in this Lawsuit.

3. Defendant Richard Jaross ("Jaross") was Esco Marine's president and is' a Texas

citizen residing in Brownsville, Texas.

4. Defendant Elka Jaross is a Texas citizen.

5. Defendant EMJ Holdings ("EMJ") is a Delaware limited liability company with its
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principal place of business in Texas.

6. Defendant Redstone Capital Corporation ("Redstone") is a Nevada corporation with

its principal place of business in Greenwich, CT.

7. Defendant Andrew Levy is a resident of the State of Connecticut.

8. Defendant Alberto Garcia was Esco Marine's Vice President of Finance and is a

Texas citizen.

H. JURISDICTION AND VENUE

9. This Court has jurisdiction over this matter and venue is proper. Jurisdiction is

founded upon 28 U.S.C. §1332(a)(2). Plaintiff is a citizen of a foreign State. Defendants are

citizens of States within the United States of America. The amount in controversy is greater

than $75,000.00.

10. . Venue is proper in this district pursuant to 28 U.S.C. §1391(b)(2) because it is the

district in which a substantial part of the events or omissions giving rise to the claims alleged

herein occurred.

III. FACTS

11. ESCO Marine, Inc. ("ESCO")' was financed by SIMS Metal Management, Inc.

("SIMS") for several years In early 2014, SIMS abruptly came under direction of its board

of directors to stop lending to its suppliers of metal, one of which was ESCO. Thus, ESCO

needed to promptly obtain replacement financing that would enable it to pay off SIMS and

continue purchasing vessels to scrap, and avoid foredosure by SIMS.

12. ESCO and Defendants jaross and Levy (individually arid on behalf of ESCO, Elka

3aross, EMJ and Redstone) spoke with various potential lenders and investors, some of

which were substantial Texas-based institutions, before Callidus convinced them to pursue

1 Esco Marine, Inc., Esco Metals, LLC, Esco Shredding LLC, Texas Best Recycling LLC, and Texas Best
Equipment LLC were parties to the agreement at issue and are including with ESCO where context requires.
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the loans that it could offer. As would be expected, there were numerous conversations

between the parties, both in Brownsville and in Canada, during which Callidus obtained

significant financial information from ESCO and Defendants Jaross, EMJ, Levy and

Redstone, terms of the loans were discussed, ESCO communicated what it needed under the

loans, and numerous representations were made by Callidus. Specifically, Callidus

represented that it would close financing, which would take the form of a bridge loan, faster

than traditional, institutional investor lenders, advance sufficient funds to satisfy SIMS, pay

off existing debt and overdue payables, and leave ESCO with sufficient working capital to

fund its operations. Callidus represented that ESCO would then have a full year to secure

permanent financing. Based on these representations, the parties continued negotiations

with Callidus, to the exclusion of other financing options.

13. Callidus produced a Term Sheet with .the salient terms of the loan. 'set out: ESCO

signed the Term Sheet and paid Callidus a deposit of $50,000. The Term Sheet did not

require any personal guarantees, which Defendants Levy and Jaross specifically told Callidus

were not available.

14. Despite its representations that it would close the loan in four to six weeks, ten

weeks later the loan had still not closed. In the final days and hours leading up to closing on

June 30, 2014, during a time that Callidus knew ESCO now had no other options in light of

the deadlines imposed by SIMS (which by this time had commenced a separate lawsuit to

foreclose against ESCO), Callidus began changing the terms of the loan to become more

onerous. For example, the interest rate was raised from 17% set forth in the Term Sheet to

over 20%, despite the collateral remaining the same, and Callidus suddenly insisted on

personal guarantees. Callidus also now insisted on paying off certain debtors, including

SIMS and equipment financing, so that Callidus could obtain a lien on all of ESCO's assets.
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15. Given the circumstances, including Callidus' delay in closing as originally

represented, the parties were left with no option but to sign the Callidus loan documents and

close the loan with Callidus.

A. Loan and Security Documents

16. Without conceding that the Loan Agreement and Amendment thereto are valid or

enforceable, Callidus failed, repeatedly, to fulfill its obligations thereunder.

17. As conceded by Plaintiff, on June 30, 2014, Callidus agreed to loan ESCO up to

$33,990,000 under a series of loan documents.

18. Callidus' loans were purportedly secured by personal guarantees from Richard Jaross,

Elka Jaross, EMJ Holding, LLC, Andrew Levy, and Redstone Capital. They were supposed

to be further secured by a deed of trust for certain real property in Donna, Texas (Hidalgo

County), leasehold deeds of trust for property in Brownsville, and liens on title to the

tugboat and barge assets of ESCO. Callidus also has a first-priority security interest in all of

ESCO's personal property assets, including permits and licenses.

19. Under the plain terms of the Loan Agreement, on the Effective Date, Callidus was

required to lend a total of $22,600,000 under Facility B, Facility C, Facility D, and Facility F,

which were all term loans, repayable on a fixed schedule. Loan Agreement 5(a). Specifically,

this paragraph states:

Paragraph 5(a): On the Effective Date, Lender shall advance,
and Borrower shall borrow the collective amount of twenty-
two million, six hundred thousand dollars ($22,600,000)
under the Facility B loan, Facility C loan, Facility D loan and
Facility F loan (the "Initial Term Advance').

20. On June 30, 2014, the Effective Date, after the Loan Agreement was signed, Callidus

refused to advance the $3,500,000 under Facility F (which was secured by future cash flow
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from dismantling the supercarrier USS SARATOGA) despite having an assignment from

ESCO of all its collateral.

21. Callidus knew prior to closing that ESCO needed the full amount promised,

specifically including the funds pursuant to Facility F, in order to pay off existing debt,

overdue payables, and other expenses and to continue to iwn the business (which was, of course,

the entire intent and purpose of this interim financing).

22. Callidus' refusal to fund Facility F, which funds were to be advanced on the

Effective Date and was part of the consideration for the agreement with Callidus, meant that

ESCO could not pay down the overdue payables, making it difficult for ESCO to pay

essential operating expenses, obtain essential goods and services, and giving ESCO no

opportunity to operate a profitable business.

23. The Loan Agreement also called for an 80-85% advance .rate (depending  on

category) against the value of inventory in Facility A (the revolving credit line). However,

Callidus refused to advance 80-85%, contrary to the express terms of the Loan Agreement,

and instead advanced amounts well below this requirement. This shortfall, in violation of the

Loan Agreement, exacerbated ESCO's working capital situation.

24. By October 2014, Callidus' breaches of the Loan Agreement, specifically its failure to

advance funds as contractually committed, had put ESCO in a position that it was struggling

to maintain operations. ESCO required additional vessels to dismantle on an ongoing basis.

In September 2014, Esco was awarded by the U.S. Maritime Administration ("MarAd") the

USS Shenandoah and the USS Yellowstone. These vessels required about $5,000,000 of

capital to purchase and tow. If Callidus had advanced funds in accordance with the original

Loan Agreement, ESCO would have had enough funds to purchase these two vessels.

Instead, Callidus initially refused to advance the funds needed to acquire these vessels, but
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ultimately agreed to advance the funds it should have originally advanced under the Loan

Agreement but only if ESCO would enter an Amendment to the Loan Agreement.

25. ESCO was desperate to keep its relationship with MarAd in good standing, as being

blacklisted by this government provider would mean that it would lose future vessels it

needed to maintain production. However, in large part because Callidus failed to make the

advances as required by the original Loan Document, ESCO could not obtain these vessels

without additional funding. Callidus refused to allow ESCO to obtain financing elsewhere

to acquire these vessels.

26. Thus, in exchange for an agreement to finally advance the previously promised funds

under Facility F, Callidus forced ESCO to sign the Amendment. This Amendment, signed

by ESCO under economic duress and with no consideration, purported to make advances

(other than for the vessels and towing of same) discretionary; including those that Callidus

was required to make on the Effective Date, and it attempted to release Callidus from any

liability for its prior breaches of the Loan Agreement. Callidus also imposed an additional

$900,000 fee (Callidus originally demanded a fee in excess of $2,000,000) as part of the

Amendment so that Callidus would advance the funds that the original Loan Agreement

already required. Then, after ESCO signed the Amendment to the Loan Agreement,

Callidus advanced only the funds to purchase the vessels, but not the approximately

$1,500,000 required to tow them to Brownsville as required by the Amendment. In fact,

Richard Jaross advanced much of these funds personally.

B. The Present LawSuit

27. As set forth in the pleadings and motions already on file in this matter, Callidus

acknowledges that it did not advance the full amount owed on the Effective Date. It also

acknowledges, that shortly after the Effective Date, ESCO was telling Callidus that it needed
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the full amount promised in order to pay critical vendors and continue operations. After

having already materially breached the Loan Agreement and once ESCO was in a sufficiently

desperate position, Callidus forced ESCO to sign an Amendment retroactively making all

advances discretionary and releasing Callidus from liability before it would advance the

money it previously owed. Since executing this Amendment, Callidus has tried to hang its

hat on this "discretionary" language and unreasonably refused to advance ESCO enough

funds to maintain its operations, despite ESCO's candor in advising Callidus that without

additional funding it would be forced to shut down operations. However, Callidus failed to

advance all the funds required by the Amendment, thus breaching the Amendment the day it

was signed. Callidus cannot, therefore, claim the benefit of this Amendment, including any

releases, fees ormodificadons of its duties under the original Loan Agreement.

28. In November 2014, after Callidus' material breach of the Loan Agreement and of the

Amendment by refusing to supply the required funding, ESCO was forced to pay employee

salaries, facility and equipment insurance, the facility lease to the Brownsville Navigation

District (otherwise the District could have terminated the lease and kept ESCO's millions of

dollars in improvements), cutting gas and consumables, and other essential business.

expenses from the sale of scrap metal without first transferring these funds to the Callidus

Blocked Account. . In December 2014, ESCO was again required to pay for essential

business expenses such as employee salaries, port and equipment leases, employee medical

insurance, towing costs not funded by Callidus, cutting gas and consumables with receivables

prior to depositing the funds into the Blocked Account because Callidus was continuing to

breach the Loan Agreement by refusing to make the required advances.

29. These expenses were absolutely necessary to keep ESCO in operation and to allow

ESCO to pay its approximately 250 employees. None of the funds were used other than to
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fund ESCO business expenses. In fact, these funds legally belonged to ESCO either because

Callidus was already in material breach of the agreement and/or because Callidus was under

a legal obligation to advance them to ESCO. Callidus knew, at all times, that the intent and

purpose of the agreements of the parties was to enable ESCO to continue operations while

securing long-term financing. In fact, Callidus sent its advisors to review ESCO's books

after these transactions and then started advancing funds again, presumably because Callidus'

own advisors found the transactions appropriate.

30. Nevertheless, thereafter Callidus filed the present Lawsuit and sought a temporary

restraining order and a preliminary injunction that would force Defendants to deposit all of

its money into the Blocked Account and remain at Callidus' mercy to keep the doors open

from one day to the next. Callidus stopped funding ESCO payroll and ESCO had to close

the shipyard.

31. ESCO then was forced to seek bankruptcy protection as a result of Callidus' breach

of the agreements and fraud. The remaining Defendants in this case were not parties to the

bankruptcy.

32. Plaintiff purchased (by a credit bid) certain of ESCO's assets as part of the

bankruptcy and now alleges it has a deficiency on the debt allegedly owed by ESCO to

Callidus, and seeks to recovery that alleged deficiency from Defendants Jaross, Elka Jaross,

EMJ, Levy and Redstone. Contrary to Plaintiff's allegation, however, Plaintiff, a public

company traded on the Toronto Stock Exchange, has publicly stated to the press and

investors that its current agreements to continue ESCO's prior business will• result in full

repayment (and more) of its loan to ESCO (all principal, interest and fees) without mention

of the guarantees.
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33. Plaintiff's actions have resulted in the cessation of ESCO's business, such that ESCO

is no longer in business at it previously was and can no longer pursue its claims against

Plaintiff. Defendants, as investors and/or shareholders in ESCO, can, therefore, bring

claims against Plaintiff for Plaintiff's wrongful actions against ESCO. Defendants' damages

are personal damages, including but not limited to those suffered as a result of being

guarantors to the agreement and loss of compensation from ESCO, damage to their credit

and damage to their business and community reputation.

IV. CAUSES OF ACTION

A. Fraud and Fraudulent Inducement

34. Defendants incorporate the allegations in paragraphs 1 through 33, and those

hereafter, as if fully incorporated herein.

35. .• Plaintiff made numerous material misrepresentations to Defendants Jaross, Elka

Jaross, EMJ, Levy and Redstone, both during negotiations and even thereafter, which

Plaintiff either knew were false or made them recklessly without any knowledge of the truth

and as a positive assertion. Plaintiff made the misrepresentations with the intent that these

Defendants would rely and act on them. Defendants did.so rely, suffering damage as a result.

36. Callidus represented that it had no intention of owning ESCO's assets and was just

making a simple bridge loan when Callidus knew, as evidenced by its business practice and

conduct in stripping the assets from a number of other similarly situated companies of which

Defendants have recently become aware, that the intention was to strip ESCO of its assets.

In addition, Callidus represented that it could close the loan in six weeks or less and that it

would loan up to $30,000,000 at an interest rate of 17% without the requirement of personal

guarantees. Callidus knew at the time it made such representations that it would not close in

this time frame or under these terms, but made these misrepresentations with the intent that
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Defendants rely on them. ,Defendants did rely on these representations by working towards

dosing the deal with Callidus to the exclusion of other substantial financing options. As a

result, Defendants were out of time to secure alternate financing when Callidus suddenly

demanded personal guarantees. Defendants suffered damage, and continue to suffer

damages, as a result of the fraud committed by Callidus from the beginning of Defendants'

relationship with Callidus.

37. Callidus also included misrepresentations in the loan documents themselves. For

example, the Loan Agreement provided that on the dosing date, Callidus would fund the

Facility F Loan in full. This did not happen. Indeed, Callidus knew when it included this

term that this facility would not be fully funded on the closing date and Callidus did not

intend to comply with this funding obligation at the time it included the provision. Rather,

Callidus. was interested only in ultimately awning • ESCO's assets. Nevertheless, • Callidus

included Facility F in the agreement with the intent that Defendants rely and act on it.

Defendants did rely on this representation. Moreover, Callidus included this provision in the

Loan Agreement for the purpose of inducing Defendants to enter the Loan Agreement,

including, the personal guarantees, and Defendants were induced by this fraudulent

misrepresentation to do so. Defendants suffered damage as a result of their reliance on the

misrepresentations that Defendants would receive the required advance under the Facility F

Loan.

38. Similarly, the Loan Agreement called for an advance rate of 80-85% (depending on

the category) against the value of inventory in Facility A, which is the revolving credit line.

Defendants specifically bargained for these advance rates. However, Callidus never made

the advances at the rates prescribed. On information and belief, Callidus knew when it

included this term that it would not use the percentage rates set forth in the Loan
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Agreement, and Callidus did not intend to comply with this funding obligation at the time it

included the provision. The provision was included with the intent that Defendants rely and

act on it. Defendants did rely on this representation that it would receive funding at the

bargained-for percentages. Moreover, Callidus included this provision in the Loan

Agreement for the purpose of inducing Defendants to enter the agreement, and Defendants

were induced by this fraudulent misrepresentation to enter the agreements. Defendants

suffered damage, and continue to suffer damages, as a result of the misrepresentations made

about the advance rate.

39. Additionally, Plaintiff represented to Defendants that it did not intend to own

ESCO's business, buf in reality Plaintiff's actions demonstrate that it always intended to push

ESCO to a point at which its business could no longer operate, forcing it into a position that

would allow Plaintiff to take the business. Thus, Plaintiff entered into the Loan Agreement,.

the stated intent of which was to allow ESCO to continue its business until such time as

long-term financing was secured, with the intention to frustrate that purpose in order to

extract concessions (via the Amendment) and force ESCO out of business entirely, in order

that Callidus would then assert ownership of ESCO's assets and later sell them at a higher

price. In fact, Callidus has carried out this same loan scheme in which it claims to be making

a bridge loan but, in fact, intends to set up the borrower as it did ESCO.

40. Defendants are entitled to recover damages from Plaintiff as a result of Plaintiff's

fraud and fraudulent inducement. Defendants' damages are personal damages, including but

not limited to those suffered as a result of being guarantors to the agreement and loss of

compensation from ESCO, damage to their credit and damage to their business and

community reputation. Moreover, Defendants are entitled to exemplary damages for

Plaintiff's conduct that constitutes fraud.
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B. Breach of Contract

41. Defendants incorporate the allegations in paragraphs 1 through 40, and those

hereafter, as if fully incorporated herein.

42. Without conceding the enforceability or validity of the Loan Agreement,

Amendment, or related loan documents, assuming such are valid and enforceable, Plaintiff is

liable for breach thereof and Defendants' obligations thereunder were discharged by

Plaintiffs breach.

43. Notably, Defendants met all conditions precedent for performance of the provisions

breached by Plaintiff and committed no breach prior to Plaintiffs breach on the effective

date. •

44. Callidus failed to loan all that it was required, including but not limited to failure to

fund Facility F.

45. Callidus' refusal to advance this $3,500,000 as a term loan, which was to be advanced

on the Effective Date, meant that ESCO could not pay down the overdue payables, making

it difficult for ESCO to pay essential operating expenses, and effectively foreclosing the

possibility that ESCO could continue long-term operations.

46. The Loan Agreement also called for an 80-85% advance rate (depending on

category) against inventory in Facility A (the revolving credit line). Callidus. refused to

advance the entire 80-85%, advancing only 65% contrary to the express terms of the Loan

Agreement.

47. Accordingly, Plaintiff materially breached the Loan Agreement .and subsequently the

Amendment thereto, and Defendants are entitled to damages for Plaintiffs breach and are

entitled to recover their attorneys' fees in pursuit of this claim. Defendants' damages are

personal damages, including but not limited to those suffered as a result of being guarantors
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to the agreement and loss of compensation from ESCO, damage to their credit and damage

to their business and community reputation. Moreover, because Plaintiff materially

breached the contract, ESCO was and these Defendants are discharged from performing

their obligations.

V. DECLARATORY JUDGMENT

48. Defendants seek a declaratory judgment that the Loan Agreement, Amendment

thereto, the guarantees, and other loan documents on which Plaintiff's claims in this Lawsuit

are based are void and/or unenforceable due to fraudulent inducement, breach of contract,

economic duress, and unconscionability.

49. As evidenced by .Plaintiff's Amended Complaint and other papers on file in this

Lawsuit, an actual controversy exists as to whether the Loan Agreement and related loan

documents, including the personal guarantees, are void or unenforceable. Accordingly, the

request for a declaratory judgment on these matters is ripe for review.

A. Fraudulent Inducement

50. Defendants incorporate the allegations in paragraphs 1 through 42 as if fully

incorporated herein.

51. As set forth above, Plaintiff fraudulently induced Defendants to enter nto the Loan

Agreement, Amendment, Personal Guarantees and related loan documents, not only

entitling Defendants to damages and exemplary damages, but making the agreements

voidable and/or unenforceable.

52. Accordingly, declaratory judgment is appropriate to declare the agreements voided

and unenforceable.

B. Economic Duress

Dffendants' Amended Com/tor/aim Page 13 of 19

353



Case 1:14-cv-00270 Document 67 Filed in TXSD on 03/18/16 Page 14 of 19

53. Defendants incorporate the allegations in paragraphs 1 through 53, and those

hereafter, as if fully incorporated herein.

54. By Plaintiff's acts, statements, and omissions, ESCO was faced with the choice of

shutting down the business, displacing hundreds of employees and risking loss of any future

business, or agree to Plaintiff's unilateral demand for excessively onerous loan terms, despite

the fact that the Term Sheet stated otherwise. Then, after the original Loan Agreement was

wrongly secured, Plaintiff withheld funds that it had promised to advance.

55. Plaintiff thereafter continued, by its acts and omissions, to take action and refuse to

take action that ultimately led to the demise of ESCO's business and individual harm to

Defendants.

56. Plaintiff's threats and actions are of the type that were likely to destroy Defendants'

free agency, and in fact did overcome Defendants' free will, causing them to do that which

they would not otherwise have done.

57. For example, Plaintiffs refusal to advance the money promised under the Loan

Agreement, prevented ESCO from paying down the overdue payables and continued to

impede ESCO's ability to produce scrap metal. Plaintiffs actions in withholding these

funds, which it was required to advance, created a domino effect that negatively impacted

ESCO's ability to acquire new vessels, which are required for ESCO's business to maintain

profitable production levels. Plaintiff was aware of this at the time it made the promise to

pay with knowledge that it would not advance the full amount.

58. By October 2014, Callidus' breaches of the Loan Agreement, specifically its under-

advance thereunder, had put ESCO in a position that it was struggling to maintain

operations.
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59. Thus, when ESCO was awarded the USS Shenandoah and the USS Yellowstone for

demolition, which required approximately $5,000,000 of capital to purchase and tow,

Callidus initially refused to advance the funds needed to acquire these vessels. ESCO was

unable to acquire the vessels without additional funding, so Callidus told ESCO to find

another party to advance these funds, which ESCO did. However, at the very last moment,

as the deadline to pay for the ships approached, Callidus refused to allow any other party to

advance the funds. Ultimately, Callidus agreed to advance the funds it should have originally

advanced under the Loan Agreement but only if ESCO would enter into an Amendment to

the Loan Agreement.

60. Plaintiff put Defendants in a position in which they had only two choices: (1) sign

the Amendment or (2) breach the contract with MarAd, be blacklisted by MarAd, and

ultimately lose its source of ships for demolition, effectively putting ESCO out of business.

61. Thus, in exchange for an agreement to finally advance the previously promised funds

under Facility F, Callidus forced ESCO to sign the Amendment. This Amendment, signed

by ESCO under economic duress and with no consideration, purported to make advances

(other than for the vessel and towing of same) discretionary, including those that Callidus

was required to make on the Effective Date, and it attempted to release Callidus from any

liability for its prior breaches of the Loan Agreement. Callidus also imposed an additional

$900,000 fee as part of the Amendment. Then, Callidus breached the Amendment.

62. All of the loan documents, but particularly the Amendment, were procured through

economic duress; therefore, the Court should declare than void and/or unenforceable.

C. Unconscionability

63. Defendants incorporate the allegations in paragraphs 1 through 63, and those

hereafter, as if fully incorporated herein.
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64. The Loan Agreement, Amendment, and other loan documents are unconscionable.

Both the circumstances surrounding the adoption of the loan documents and the terms of

the documents themselves are unconscionable.

65. The circumstances surrounding the signing of the loan documents have been

discussed throughout this pleading. The procedural unconscionability involved is reflected

by the oppressive atmosphere, Plaintiff's deliberate efforts to back Defendants into a corner

leaving them no alternatives but to agree to their last-minute revisions of increasingly more

onerous terms, and Defendants' inability to effectively bargain and negotiate because of their

financial constraints.

66. Plaintiff's own motions and pleadings on file in this case do a fair job of outlining

some of the most unconscionable provisions of the loan documents themselves.

67. For example, Callidus had the right to demand payment in full of all advances at any

time. Callidus had all of ESCO's assets and collateral and ESCO could not borrow.

68. Moreover, ESCO was required to deposit all funds received from any source into a

Blocked Account, and all money in the Blocked Account immediately became property of

Callidus: This meant that Callidus owned all funds being paid to ESCO, even if no default

had occurred, and Callidus had no requirement to apply these funds to the outstanding loan

balance or to allow ESCO to use the funds to operate its business and keep its

approximately 250 employees employed.

69. In addition, it required that ESCO establish a hedging program that met Callidus'

approval—knowing that ESCO had previously tried to establish such a program but failed

due to its financial condition and without providing the financial backing required to

establish such a program. Essentially, this requirement was included by Callidus with

Defendants'Amended Com:ea/aims Page 16 of 19

356



Case 1:14-cv-00270 Document 67 Filed in TXSD on 03/18/16 Page 17 of 19

knowledge that it could not be performed — giving Callidus another "out" due to the

inevitable breach.

70. For these reasons, and others that may be discovered, the agreements at issue are

unconscionable, voidable and unenforceable.

PRAYER

71. Hued on the foregoing, Defendants request that this Court enter judgment against

Plaintiff for all actual damages, exemplary damages, pre-judgment and post-judgment

interest, reasonable attorneys' fees, court costs, and all other monetary relief to which

Defendants are justly entitled. Defendants further request all.further legal and equitable relief

to which they may show themselves entitled, including but not limited to a declaration that

the loan documents are void or unenforceable, and such other and further relief as this

Court deems just, equitable, necessary, or appropriate.

Respectfully submitted,

By: E. Michael Rochiguet electronic signature
Eduardo Roberto Rodriguez
State Bar No. 00000080
Federal ID No. 1944
errodriguez@atlashall.com
E. Michael Rodriguez
State Bar No. 00791553
Federal ID No. 18759
mrodriguez 0,atlashall.com 
Sarah A. Nicolas
State Bar No. 24013543
Federal ID No. 32122
snicolas(Watlashall.com
ATLAS, HALL & RODRIGUEZ, LLP
50 W. Morrison Road, Suite A
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Brownsville, Texas 78520
Telephone: (956) 574-9333
Facsimile: (956) 574-9337
ATTORNEYS FOR DEFENDANTS
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing instrument has been

served on all known counsel of record as set forth below, by electronic service and electronic

mail in compliance with the Federal Rules of Civil Procedure on this 18th day of March,

2016.

Shelby A. Jordan
sjordan@jhwclaw.com
Nathaniel Peter Holzer
pholzerajhwclaw.com 
JORDAN, HYDEN, WOMBLE, CULBRETH & HOLZER, P.C.
500 North Shoreline Blvd., Suite 900
Corpus Christi, Texas 78401-0341
and
Michael C. Hammer
rnharnmer@dickinsonwright,com 
Doron Yitzchaki
d ritzchalci dickins onwrig ht. com
DICKINSON WRIGHT PLLC
350 S. Main Street, Suite 300
Ann Arbor, Michigan 48104

E. Michael Rodrigues electronic signature
E. Michael Rodriguez
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SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT ("Agreement") is made, entered into and
effective as of August 2041-2017 (the "Effective Date"), by and between RICHARD JAROSS
("Jaross"), EMJ HOLDINGS, LLC, ELKA JAROSS, ANDREW LEVY ("Levy"), REDSTONE
CAPITAL CORP., and ALBERTO GARCIA (collectively, "Defendants"), WINGREEN
MARINE, LLC ("Wingreen", and together with Defendants, the "Levy/Jaross Parties"), and
CALLIDUS CAPITAL CORPORATION ("Callidus"). The Levy/Jaross Parties and Callidus are
collectively referenced as the "Parties" or individually as a "Party").

RECITALS:

A. On December 30, 2014, Callidus filed a lawsuit against the Defendants, Esco
Marine, Inc. and certain of its affiliates (collectively, "Esco") and others captioned Callidus
Capital Corporation v. Esco Marine, Inc. et al, United States District Court, Southern District of
Texas (the "District Court"), Case No. 14-cv-00270 (the "District Court Case") in order to
enforce certain loan agreements and related guarantees (collectively, the "Loan Documents").

B. On March 7, 2015, Esco filed for chapter 11 bankruptcy protection in the United
States Bankruptcy Court, Southern District of Texas (the "Bankruptcy Court"), Case No. 15-
20107 (the "Bankruptcy Court Case"). On May 27, 2015, the Bankruptcy Court entered an
Order approving an agreement between Callidus and Esco in which, among other things;
Callidus provided debtor-in-possession financing to Esco and Esco released any alleged claims
against Callidus (the "DIP/Esco Release Order"). On December 21, 2015, the Bankruptcy Court
entered an Order approving an agreement between Callidus and the Unsecured Creditors
Committee (the "Committee") in which, among other things, the Committee agreed to the
Release in the DIP/Esco Release Order and the DIP/Esco Release Order became final and
Callidus agreed to certain accommodations for the benefit of Esco's unsecured creditors (the
"Committee Settlement Order").

C. In the District Court Case, Defendants have asserted a number of claims, defenses
and affirmative defenses against Callidus (collectively, the "Defendants' Claims"), including but
not limited to assertions that Callidus breached the Loan Documents, that the Loan Documents
were unconscionable, that the Loan Dociiments were signed under economic duress, and that
Callidus fraudulently induced Defendants to enter into the Loan Documents. Callidus denies that
Defendants' Claims have any legal or factual merit. On March 30, 2017 and June 21, 2017, the
judge presiding over the District Court Case entered orders that, among other things, granted
summary judgment in favor of Alberto Garcia and against Callidus (subject to CalIidus' appeal
rights) and granted partial summary judgment in favor Callidus and against the Defendants
(other than Alberto Garcia) such that the Defendants (other than Alberto Garcia) would be
limited at trial to asserting a fraudulent inducement defense to enforcement of their guarantees,
but denied Callidus Motion for Summary Judgment in part and further ordering that Jaross, Levy
and Redstone could maintain affirmative defenses and counterclaims against Callidus for
fraudulent inducement involving damage to them personally.
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D. In the Bankruptcy Court Case, on June 5, 2017, Levy, Jaross and Wingreen filed a
motion seeking to vacate the DIP/Esco Release Order (the "DIP/Release Motion") and a separate
motion seeking to vacate the Committee Settlement Order (the "Committee Settlement Motion"
and collectively with the DIP/Release Motion, the "Motions to Vacate"). On June 23, 2017,
Callidus, the Committee, and Esco filed objections to the Motions to Vacate, and the Motions to
Vacate remain pending. On April 17, 2017, the Levy/Jaross Parties filed a motion to set aside the
order authorizing the Committee to pursue certain claims (the "Standing Motion").

E. In the Bankruptcy Court Case, on July 6, 2017, Esco filed an application seeking,
among other things, the entry of an order designating Edward M. Asbury as successor chief
restructuring office (the "CRO Motion"). On July 7, 2017, the Levyllarnss Parties filed an
objection to the CRO Motion, and on July 21, 2017 filed a motion seeking, among other things,
the appointment of a Chapter I 1 Trustee or a different chief restructuring officer and a notice of
2004 examination related to the CRO Motion (the "CRO Objection Pleadings").

F. After good faith negotiations, the Parties have agreed to resolve their respective
disputes, including all claims, rights and defenses described in the District Court Case, the
Motions to Vacate, and the CRO Motion/CRO Objection Pleadings on the terms set forth in this
Agreement.

AGREEMENT:

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency
of which is acknowledged by the Parties, the Parties agree to be legally bound as follows:

I. PAYMENT. The Levy/Jaross Parties shall pay Callidus the amount of $10,000 USD
by wire transfer to the Dickinson Wright Trust Account on or before the date two (2) business
days after this Agreement is fully executed by and transmitted to all parties.

2. WITHDRAWAL OF MOTION TO VACATE AND CRO OBJECTION
PLEADINGS AND AGREEMENT TO NOT INTERFERE. No later than two (2) business
days after this Agreement is fully executed by and transmitted to all parties, the Levy/Jaross
Parties shall withdraw with prejudice the DIP/Release Motion, the CRO Objection Pleadings,
and the portions of the Committee Settlement Motion seeking, directly or indirectly, to vacate,
interfere, or adversely affect: i) the release granted to Callidus; and; ii) the Committee's
dismissal of claims and an adversary proceeding against Callidus; and iii) the other consideration
received by Callidus. The Levy/Jaross Parties shall take no action in the Bankruptcy Court Case
or otherwise to directly or indirectly interfere with the benefits and consideration received by
Callidus under this Agreement, the DIP/Esco Release Order and/or the Committee Settlement
Order and that Callidus will do nothing to interfere with the Levy/Jaross. parties ability to oppose
the current Creditor's Committee suit against the Levy/Jaross Parties. Provided that they do not
violate their duties in the preceding sentence, the Levy/Jaross Parties may continue to pursue that
portion of the Standing Motion which seeks to deny the Committee standing to pursue claims
against them.
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3. DISMISSAL OF DISTRICT COURT CASE. Within four (4) days after the
Levy/Jaross Parties' full compliance with Sections 1 and 2, Callidus and Defendants shall file a
joint stipulation and order dismissing the District Court Case, and all complaints, counter-
complaints, claims, defenses and pending motions with prejudice and without costs or fees to any
Party. Notwithstanding the foregoing, the Levy/Jaross Parties and their counsel shall continue to
be bound by the terms of the Agreed Protective Order entered by the District Court on December
28, 2016, and the stipulation and order shall provide that they are so bound and that the District
Court shall retain jurisdiction to enforce the Agreed Protective Order. This Agreement shall be
deemed "CONFIDENTIAL" subject to the Agreed Protective Order.

4. ACKNOWLEDGMENT. Extensive summary judgment briefing has been
submitted to the District Court by Callidus and the Levy/Jaross Parties. The District Court
issued an extensively detailed ruling on March 30, 2017 with respect to the Motion for Summary
Judgment filed by Callidus which sought summary disposition of both the: a) defenses and b)
Counter-Claims filed by the Levy/Jaross Parties. The March 30, 2017 ruling by the District
Court disposed of and/or dismissed most all of the: a) defenses and/or b) Counter-Claims
asserted by the Levy/Jaross Parties. Thereafter, the June 21, 2017 ruling by the District Court
further limited the: a) defenses and/or b) Counter-Claims asserted by the Levy/Jaross Parties. As
a result, through the aforementioned two (2) rulings, the District Court advised that a bench trial
would be convened to address but one issue — which was that involving the execution of the First
Amendment to the Loan Agreement between the Parties. In the March 30, 2017 and June 21,
2017 rulings, the District Court made clear in express and unambiguous language that it
considered the Levy/Jaross Parties to be sophisticated business professionals in the ship salvage
business and expressly noted that the economic harm to the Levy/Jaross Parties was a result of
acts and/or omissions by the prior lender for Esco and the Levy/Jaross Parties — as opposed to
Callidus. The District Court noted that Texas case law prevented a summary disposition of a
claim for fraud in the inducement, however, in analyzing this claim within the context of Texas
law, the tenor of the March 30, 2017 and June 21, 2017 rulings by the District Court signaled to
all parties that the final findings of facts and conclusions of law from the District Court on the
sole remaining issue for a bench trial would be adverse to the Levy/Jaross Parties.

5. LEVY/JAROSS PARTIES RELEASE. The Levy/Jaross Parties, on behalf of
themselves, their respective parents, subsidiaries, divisions, affiliated entities, related entities,
shareholders, members, owners, partners, officers, directors, employees, successors, heirs,
assigns, agents, attorneys and their other representatives ("Esco Releasing Parties") hereby
forever release, dismiss, waive and discharge Callidus and its past and present parents,
subsidiaries, divisions, affiliated entities, related entities, shareholders, members, owners,
partners, officers, directors, employees, successors, heirs, assigns, agents, attorneys and their
other representatives ("Callidus Released Parties") from all past or present actions, causes of
action, proceedings, claims, defenses, demands, damages, costs, liabilities,' agreements,
promises, warranties, representations, duties, debts, and obligations of every kind whatsoever in
law or equity, whether contingent or matured, whether asserted or unasserted, whether known or
unknown, that are based on acts, omissions, or events that occurred before the Effective Date.

6. CALLIDUS RELEASE. Effective upon the Levy/Jaross Parties' full compliance
with Sections 1 and 2 of the Agreement, Callidus, on behalf of itself and its respective parents,
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subsidiaries, divisions, affiliated entities, related entities, shareholders, members, owners,
partners, officers, directors, employees, successors, heirs, assigns, agents, attorneys and their
other representatives ("Callidus Releasing Parties") hereby forever release, dismiss, waive and
discharge the Levyllaross Parties and their past and present parents, subsidiaries, divisions,
affiliated entities, related entities, shareholders, members, owners, partners, officers, directors,
employees, successors, heirs, assigns, agents, attorneys and their other representatives ("Esco
Released Parties") from all past or present actions, causes of action, proceedings, claims,
defenses, demands, damages, costs, liabilities, agreements, promises, warranties, representations,
duties, debts, and obligations of every kind whatsoever in law or equity, whether contingent or
matured, whether asserted or unasserted, whether known or unknown, that are based on acts,
omissions, or events that occurred before the Effective Date. Notwithstanding the foregoing or
anything else in this Agreement to the contrary, the Callidus Releasing Parties do not release any
rights of recovery against Esco in the Bankruptcy Court Case or under the terms of the
Committee Settlement Order.

7. COVENANT NOT TO SUE. Subject to the satisfaction of the Parties' respective
obligations under this Agreement, the Parties covenant that they will not directly or indirectly
make, assert, or maintain against any person or entity that they have released in this Settlement
Agreement any claim, demand, action, cause of action, suit or proceeding arising out of or in
connection with the matters herein released.

8. CONFIDENTIALITY AND NON-DISPARAGEMENT. The Levy/Jaross Parties
and the remaining Eico Releasing Parties and their attorneys represent, warrant, and agree that
the terms and contents of this Agreement, all information used in negotiating this Agreement,
and the items/matters being released under this Agreement, including the related facts and
circumstances are and shall be treated as confidential and shall not be disclosed, or in any way
used or described or characterized to any other person or entity, except that they may disclose the
contents or terms of the Agreement to their accountants and other tax prepare's, to the Internal
Revenue Service, to their attorneys, or if otherwise compelled by a court of law or other legal
authority. The obligations of confidentiality required of the Levy/Jaross Parties and the
remaining Esco Releasing Parties set forth in the preceding sentence shall also apply to the
Levy/Jaross Parties and the remaining Esco Releasing Parties' accountants and other tax
preparers, and to their attorneys, who obtain any information about the terms, contents, and/or
the negotiations of this Agreement from the Levy/Jaross- Parties and the remaining Esco
Releasing Parties. Without limiting the foregoing, it is expressly warranted and agreed by the
Levy/Jaross Parties and the remaining Esco Releasing Parties that they will not make any
derogatory and/or disparaging comments about any of the Callidus Released Parties, nor will
they publish or discuss in any manner this Agreement or the settlement and compromise
evidenced hereby, or any of the facts, circumstances, allegations, claims and/or alleged defenses
asserted by any Party in the District•Court Case and/or the Bankruptcy Court Case, with any
other person or entity (including, but not limited to, on the internet or with the media). Further,
the Levy/Jaross Parties and the remaining Esco Releasing Parties shall not voluntarily assist any
other person or entity in the investigation or prosecution of any claims against any Callidus
Released Party, nor shall the Levy/Jaross Parties and the remaining Esco Releasing Parties
voluntarily assist with the defense of any claims asserted by a Callidus Released Party against
any other person or entity. If any of the Levy/Jaross Parties and the remaining Esco Releasing ti
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Parties is required by an appropriate order of a competent court to disclose the terms of this
Agreement, then the Levy/Jaross Parties and the remaining Esco Releasing Parties shall notify
Callidus in the manner provided in Section 11 of this Agreement at least fifteen (15) days prior
to such disclosure. If any of the Levy/Jaross Parties and the remaining Esco Releasing Parties
receives a subpoena, letters rogatory or other discovery device seeking the disclosure of this
Agreement, then the Levy/Jaross Parties and the remaining Esco Releasing Parties shall notify
Callidus in the manner provided in Section 11 of this Agreement within three days of the receipt
of such a request. Thereafter, Callidus can then take such legal action as it deems appropriate.
The Callidus Releasing Parties will not make any derogatory and/or disparaging comments about
any of the Esco Released Parties and/or the Levy/Jaross Parties. The Callidus Releasing Parties
shall not voluntarily assist any other person or entity in the Bankruptcy Court Case in the
initiation, instigation, investigation, and/or prosecution of any claims against the Levy/Jaross
Parties.

9. NO RELEASE OF OBLIGATIONS UNDER THIS AGREEMENT.
Notwithstanding any provision to the contrary, the waivers and releases in this Agreement do not
release, discharge or waive any covenants, representations, warranties or obligations of the
Parties under this Agreement itself.

10. REPRESENTATIONS AND WARRANTIES. Each of the Parties represents and
warrants to the other as follows:

a. They have full power and 'authority, and have taken all action necessary, to execute and
deliver this Agreement and any and all other documents required or permitted to be executed
or delivered by it in connection with this Agreement and to fulfill their obligations under, and
to consummate the transactions contemplated by this Agreement, and no governmental
authorizations or other authorizations are required in connection therewith;

b. none of the Claims being released have been assigned or transferred to any other
person; and

c. this Agreement constitutes the legal, valid and binding obligation of the Parties
enforceable in accordance with its terms.

11. NOTICE. Any notice required to be delivered to Callidus under this Agreement
shall be in writing and provided by e-mail and overnight delivery to the following:

James A. Riley
Callidus Capital Corporation
181 Bay Street, Suite 4620
P.O. Box 792
Bay Wellington Tower
Brookfield Place
Toronto, Ontario
M5J 2T3
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jriley@calliduscapital.ca
jriley@catcapital.com

Any notice required to be delivered to the Levy/Jaross Parties shall be in writing and
shall be delivered by email and overnight delivery as follows:

Richard Jaross
41 Marsella Boulevard
Brownsville, Texas 78521
rjaross@aol.com

Andrew A. Levy
21 Benedict Place
Greenwich, Connecticut 06830
alevy@redstonecc.com

with, copies to:

Michael Rodriguez
Atlas, Hall & Rodriguez, LLP
50 West Morrison Road, Suite A
Brownsville, Texas 78520
mrodriguez@atlashall.com

12. GOVERNING LAW, JURISDICTION AND VENUE. The provisions of this
Agreement shall be construed, enforced and governed by and in accordance with the laws of the
State of Texas without regard to conflicts of laws principles. The Parties consent to exclusive
personal jurisdiction and venue in the state and federal courts located in Brownsville, Texas for
purposes of, enforcement of this Agreement, In any action to enforce this Agreement, the
prevailing party shall be entitled to recover its reasonable attorney fees and costs.

13. ENTIRE AGREEMENT. This Agreement, and the release and settlement
evidenced hereby, sets forth the entire agreement between the Parties and supersedes all prior
agreements, understandings, communications, and writings between the Parties regarding the
subject matter of this Agreement.

14. LANGUAGE OF THIS AGREEMENT. This Agreement has been reviewed by
the Parties and by such attorneys as the Parties chose to consult. None of the Parties shall be
deemed to have drafted this document. Rather, the language contained. herein is the language
agreed upon by all the Parties as best reflecting the agreement among them.

15. BINDING AGREEMENT. This Agreement shall be binding on and inure to the
benefit of the legal representatives, heirs, successors, and assigns of the Parties. Facsimile or pdf
signatures shall be deemed original and binding.

6 of 8
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16. COUNTERPARTS. This Agreement may be executed in counterparts, and
facsimile or electronic signatures on this Agreement shall be effective as original signatures.

17. MODIFICATION. This Agreement may not be amended or modified except by
agreement set forth in a written memorandum executed by the Parties.

18. NON-WAIVER. No failure or delay by a Party in enforcing any right, power, or
privilege under this Agreement will operate as a waiver thereof, nor shall any single or partial
enforcement thereof preclude any other or further enforcement thereof.

19. SEVERABILITY. The invalidity or unenforceability of any provision of this
Agreement shall not affect the validity or enforceability of any other provision of this
Agreement.

20. HEADINGS. The section and paragraph headings herein are for reference only and
are not intended to be a part of or to affect the meaning or interpretation of this Agreement.

7 of 8
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the
Effective Date.

EMJ HOLDINGS 
By:  -of swaGfiC i
Its: ,

a—.-1--.•_.:Ls1

firawfaa 
-

af

a le -7it 5-,r -

JAROSS

W LEVY

REDSTONB CAPITAL CORP.
By:  kest4.6414,-.) 0-._ Levi
Its:

A7

ANNARBOR 57558-6 228868v5

CALLIDUS CAPITAL CORPORATION

By:
Its:
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BETWEEN:

Court File No. CV-16-544639

ONTARIO
SUPERIOR. COURT OF JUSTICE

CALLIDUS CAPITAL CORPORATON

and

Plaintiff/Defendant by Counterclaim.

OPES RESOURCES INC., RICHARD GEORGE MOLYNEUX
• and DARRYL LEVITT

Defendants/Plaintiffs by Counterclaim

STATEMENT OF DEFENCE AND COUNTERCLAIM

1.. The Defendants admit the allegations contained in paragraphs 3, 4, 5, 6, 8 and 9 of the

Statement of Claim but save and except as otherwise admitted, the defendants deny the balance of

• the allegations as pleaded.

Overview

2. The Plaintiff is a predatory lender which lends money with the objective to obtain

ownership or control of the assets of a borrower. This is part of the business plan of the Plaintiff.

The Plaintiff induced the Defendants to have Fortress Resources, LLC ("Fortress") borrow funds

from them by misrepresenting its business practices as pleaded herein. The Plaintiff breached the
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Overall Loan Agreement by, inter alia, fsai ling to provide the thuds the Plaintiff agreed to lend,

namely the Revolver, in a timely manner and in failing to act in good faith and honesty in the

performance of the Plaintiff's obligations under the Overall Loan Agreement and. forced the

Defendants to provide their personal Guarantees, contrary to previous representations and creatin.g

the Second Overall Loan Agreement.

3. Thereafter, the Plaintiff/Defendants by Counterclaim breached the Second Overall Loan

Agreement by manufacturing and/or conniving a default by Fortress, thus allegedly triggering the
•

obligations under the personal Guarantees.

4. The Defendants further say that there was no consideration for the Guarantees lirovided

pursuant to the Second Overall Loan Agreement. There was also a material alteration of the risks

under the Guarantees, which was not consented to by the Guarantors and, as a result, the

• Guarantees are void and/or unenforceable. In any event, the Guarantees were limited to the amount

of any PermittedLiens that were senior to the Plaintiff As there are no Permitted Liens, no monies

are due pursuant to the Guarantees relied upon by the Plaintiff.

5. In the alternative, the Defendants state that but for the conduct of the Plaintiff as hereinafter

described, there would have been no default and. no demand. on the Guarantees.

The Parties
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6. The Plaintiff, Callidus Capital Corporation ("Callidus"), is a corporation incorporated

pursuant to the laws of the Province of Ontario and is based in Toronto, Ontario and engaged in

short-term lending throughout the United States and Canada.

7. Callidus was formed in 2003 as a subsidiary of Catalyst Capital Corp. Inc.. ("Catalyst")

and was spun off into a stand-alone publicly traded. company in 2014. Catalyst remains a majority

shareholder of Callidus.

8. Catalyst is incorporated pursuant to the Jaws of the Province of Ontario and is a privately

held Canadian equity firm whose principal is Newton Glassman.

9. Newton Glassman is the directing mind of both Callidus and Catalyst and was directly

involved in this transaction.

10. Fortress was incorporated pursuant to the laws of the State of Delaware for the purpose of

completing the acquisition of the assets of McCoy Elkhorn Coal Company from James River Coal

(a publicly listed company in the U.S. that was itself the subject of a Chapter 11. process). Fortress

is majority-owned by a Canadian private company, Opes Resources ("Opes") of which Gary

Smith ("Smith) (who lives in the State of Virginia), Richard Mo lyneux ("Molynaux"), and Darryl

Levitt ("Levitt") are the main shareholders.

1 1. Callidus was introduced to Opes in 2014; Opes signed an exclusive agreement with

Huntington National Bank ("11NB") to finance the acquisition of James River Coal Company's
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McCoy Elkhorn Coal Company by 0pcs. Opes had received an irrevocable commitment to

finance from HNB around May 2014. One of the conditions that HNB insisted upon was the

inclusion of personal guarantees from the three main shareholders. Opes, Levitt, Motyneax and

Smith had already completed a very detailed appraisal of the assets by Darco Energy Management

Corporation ("Dacca"). The assets were valued at approximately $125 Million.

12. Around the time when Opes received the irrevocable financing commitment from HNB, its

principals, Levitt, MolyneaN and Smith, were introduced to Callidus. At a meeting, Callid.u.s

presented Opes with a proposed term sheet. Opes explained to Callidus that the main concern

preventing it from proceeding with :FMB was the inclusion of personal guarantees, For its part,

• Call idus represented that the only consideration in their lending decision would be the asset values

and that it would lend up to 90% of the FLV, or forced liquidation value. Callidus further

represented that personal guarantees were not important as Callidus' business practice was to lend

against hard assets, and that they often worked with companies in difficult financial circumstances,

it claimed that it never put its customers into bankruptcy, as it preferred. to work with them and

help the business operations.

1 3. Call.idus also represented that it could close a loan transaction in as little as four days and

that any personal guarantees that were granted. as part of the pro forme interim closing process

would only be effective until the value of the assets, as determined by Darco, could be verified by

Callidus' appraiser, H.il co, and that there after the Guarantees would he cancelled. These

representations were material, replied upon by Opes and induced Opes to not accept the HNB offer

and to proceed. with Callidus. in fact, a term sheet dated August 5th, 2014 proposed a loan facility
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of up to twenty million dollars which included a Revolver of five million dollars. There was no

requirement for any personal guarantees.

14. As part of the business plan of Callidus, on September .31d, 2014, Callidus provided a

revised term sheet that now required personal guarantees. Callidus, however, represented that

these guarantees would be temporary and would be removed once its appraiser completed a

valuation of the assets.

The Callidus Financing the Overall Loan Agreement

15. The Callidus financing was closed in a matter of four days by September 3rd, 2014. The

deal was structured in two mulches, with Callidus very much aware and informed that the

Revolver was critical to the ongoing operation of the business (the "Overall Loan Agreement").

16. In reliance upon the Overall Loan Agreement, Fortress proceeded with its business

operations.

17. Despite having complied with the conditions precedent as set out in the Overall LOan

Agreement and numerous calls and entails made to Callidus, it failed to put the Revolver in.place.

Without the Revolver, Fortress was running out of money critical to sustain their business

operation. Callidus knew this.

18. Throughout November and December 2014, Fortress was in jeopardy of being in default of

the Overall Loan Agreement due to the. Callidus's conduct. As Callidus was being paid a

monitoring fee, it was aware of the crisis it was causing by withholding the Revolver. Excuses

made by Callidus that the Credit Committee was working on the matter were false and misleading.

Callidus was also profiting from this delay given the monitoring fee.
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19. The delay in finding was deliberately intended to subsequently force Levitt, Molyneux and

Smith to provide and execute personal guarantees. Callidus' lack of honest performance was part

of the business plan of Callidus (as part of its ongoing predatory practices).

20. [n fact, in the Fail of 2014, Big Sandy was prepared to advance $2 million USD to Fortress

by way of a subordinated loan on condition that Callidus' term loan, parr ()file Overall Loan

Agreement, would not be increased. However, as Callidus wanted to lend more money to Fortress,

it advised against accepting the $2 million USD loan.

21. It was not until January, 2015 that Cafidus agreed to implement the Revolver—but this

agreement was conditional on Opes' principals, Levitt, Molyneux and Smith, providing their

personal guarantees and Opes'. Callidus insisted that there was no choice in the matter.

22. Furthermore, Fortress was within 3 days of defaulting on the initial Callidus term loan and

was not able to meet worker's compensation payments, power bills, taxes, or anything else that

was necessary to avoid a complete shutdown of the business and a default on the Overall Loan

Agreement.

Callindus Extracts the Second Overall Loan Agreenient

23. As a result of this extreme financial distress created by Callidus, Fortress had no alternative

but to sign an amended and restated financing agreement with guarantees (the "Guarantees") from

Opes, Molyneux, Levitt and Smith, (despite Hilco;the appraiser, having provided Callidus with a

valuation which was considerably higher than first anticipated) (the "Second Overall Loan

Agreement").
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24. Callidus further knew and relied upon the fact that litigation by Fortress was not a viable

alternative when no funding was available, due to the circumstances .manipulated by Callidus.

25. Opes, Levitt and Molyneux plead that Callidus, having already agreed to provide the

Revolver without the Guarantees, there was no consideration given to or for their Guarantees.

They further plead that they agreed to the amendment requiring the Guarantees as they had been

advised by counsel for Callidus in writing that in "Phase Two, the personal guarantees would

remain in place limited to the amount of any Permitted Liens that are senior to Callidus•'". As there •

are no Permitted Liens there is nothing owing on the Guarantees.

26. The new term loan dated January 9th, 2015, under the Second Overall Loan Agreement,

continued to run until September 51h, 2015. Meanwhile, Fortress proceeded to look at alternative

• Imanoirig methods in the form of royalties and. further, had engaged a fund to market the royalty to

replace the Callidus debt.

27. In around July, 2015, Callidus asked Hilco to do another appraisal and Smith was informed

directly by Hilco that Hite°  had been conservative in the appraisals and that the value of the

equipment had increased quite substantially. Based on that representation, Fortress called Craig

Boyer and Duane Morrison, asking whether Cal lidus wished to extend the Second Overall Loan

Agreement. Callidus said it would extend for an additional nine months. Based on this call and. its

representations, Fortress, Opes, Levitt, Molynetix and Smith believed they would have the funding

that would enable them to finalise the royalty structure, Based on these representations, which

were material, relied upon and which induced them, Fortress, Opes, Levitt, Molyneux and Smith

put on hold Fortress' immediate plans for this royalty alternative. Over the ensuing months,
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Fortress repeatedly asked for documentation. for the extension, but Callidus remained silent on the

issue until September, 2015.

Breach and Failure to Act in Good Faith or Honestly Perform the Second Overall Loan

Agreement

28. Following the execution of the Second Overall Loan Agreement, Callidus required that all

funds received from the sale of coal go into a lock box, as a segregated account. Opes, Molyneux,

Levitt and Smith had no ° Ottol over the funds and were required to request in writing that

accounts including payroll be paid. They effectively lost financial control over the management of

Fortress' venture. This was part ofthe business plan of Callidus and what its conduct was designed

to achieve.

29. Callidus' refusal to comply with its funding promises caused significant financial harm to

Fortress' business operations, driving it into Chapter 11 bankruptcy. For instance, the lack of

funds Led :Fortress to miss one of its optimal business opportunities, the tune of the season when

utilities enter into contract term business. Fortress thus hacito rely on spot business While working

to obtain term business. The low natural gas prices and mild weather reduced the need for coal

purchases and pushed out the bidding process for term business. Furthermore, after seeking to

procure. it for many months prior to bankruptcy, Fortress received a contract for 240,000 tons per

year from AK Steel, but was only awarded the contract after the Chapter 1.1. filing and could not

receive the financial benefits of this profitable contract. Similarly, ArcelorMittal. approved
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Fortress for a 10,000-ton test butt, but the coal was not available due to the operations being shut

down. These contracts could have been achieved had Callidus cooperated with a restructuring

under Chapter 11. which they had promised and represented to do.

30. During the Chapter 11 process, Callidus tried to force Fortress to reduce its staff with no

concern for the safety of its employees or the environment. It insisted Fortress not pay any holiday

or overtime and that it reduce its staff to below what was necessary for safe working conditions.

Callidus resisted Fortress' efforts to carry on its normal business activities. Callidus had Hilco

appraise the Fortress's assets, but after reviewing the data would  allow Hilco to place values on

the assets. An auction company was proposed by Fortress who had offered to guarantee $5

million, just on the rolling stock of equipment, yet Callidus turned them down. Callidus had

Fortress pull equipment outside during winter and not \ vihterize, tarp, drain fluids or in any way

maintain the value of the equipment. When Fortress brought the equipment to saclike, it lost the

ability to realize any value on its leases—which were independently valued at $28 million..

Callidus further prevented Fortress from selling its inventory of coal. The value of the inventory

and future reserves of coal was in excess of $50 million if mined and sold. in the normal. course of

business or an orderly liquidation.

31. Callidus further took advantage of the situation by attempting to credit bid on the collateral

for $100,000. This minimal bid would have left the company without any resources to meet the

reclamation obligations, sadh that the State of Kentucky actually intervened to ensure adequate•

environmental safeguards would be in place. Callidus' counsel told Smith to not pay the

employees and stop all insurance payments. In the face of a court order that required them to pay
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the insurance, Call idus said they would not approve the next cash. collateral if Fortress did not stop

those payments.

32. Call im intervened in Fortress' business to such an extent that Fortress was left without

any meaningful ability to carry out its tilmetions (mining coal) and. obtain revenues by selling coal.

The fair market value of all assets in Fortress was valued at $125,328,650 prior to Callidus'

involvement. This does not include surthce or mineral leases, which had values in excess of $50

million. This value was destroyed by Callidus. Opes, Molyneux and Levitt plead that throughout

the Chapter 11 process and .prior to it, Callidus at no time acted in a commeitrially reasonable

manner in dealing with the Overall Loan Agreement, and the Second Overall Loan Agreement,

both. of which are governed by the laws of Kentucky.

33. Opes, Levitt and Molyneux plead reliance on the fact that a debtor including a guarantor

may not waive certain Uniform Commercial Code rights. The unwaivable rights include a

requirement that the secured party act in a commercially reasonable manner in. the disposition of

collateral. Calldius' conduct in the disposition of Fortress' assets was highhanded and intended to

•• .
deprive Opes, Molyneux and Levitt of their rights, the value of their assets and the value of

Fortress' assets.

34. Opes, .Molyneux and Levitt also plead that the Overall and. Second Overall Loan

Agreements are void as having been induced by misrepresentation, duress, lack of honest

performance and bad faith. They state that Callidus' conduct was unconscionable, and, in any
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event, carried out in bad faith as evidenced by its pattern of conduct in. Canada and the United

States. Such conduct includes but is not limited. to the following:

(a) Inducing borrowers, including Fortress, to enter into loan agreements by

misrepresenting the fact that some 50% of the loans made by Callidus result in a

loss of control for the equity holder;

(b) Last minute changes to the terms of the loan • agreements to obtain personal

guarantees;

(c) Failing to make advances even when required to do so under contractual

obligations. Routine payments were withheld around critical events such as

. payroll; •

(d) Leveraging its power over the borrower's finances, including Foitress,•in order to

displace management' ability to control the company:

(e)

(t)

Controlling the cash flow of the borrower, including Fortress use of funds to

generate business; and,

Controlling the bankruptcy processes to appropriate the borrower's assets,

including Fortress', at discounted values.

.Each of these enumerated acts described. were in fact done to Opes, Levitt and Molyneux and.

Fortress.

35. Opes, Levitt and Molyneux. further rely on the foLlowing misrepresentations made by

Callidus and its employees and agents:
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(a) That no personal guarantees were required;

(b) That it works closely with borrowers, including Fortress, to ensure the success of

the venture;

(c) That the personal guarantees would be lifted on satisfying a number of conditions

precedent;

(d) That the' evolver would he put in place once Hilco valued the assets; and,

(e) That the Overall Loan Agreement would be extended thereby obviating the need to

seek another source of financing or personal guarantee's.

Each of these Misrepresentations were false and misleading, material, and were made to induce

Opes, ,Levitt and Molyneux and Fortress to enter into the Overall and. Second Overall Loan

.Agreethent, and specifically the Guarantees, intended to be used in a predatory mariner by

Cad us.

36, The Defendants deny that any monies are owing to the Plaintiff and ask that this action be

dismissed with costs on a 'substantial indemnity basis.

COUNTERCLAIM

37. The Defendants/Plaintiffs by Counterclaim, Opes, Levitt and Molyneux claims as against

the:Plaintiff/Defendant by Counterclaim as follows:

(a) Damages for breach of contract in the sum. of $150 million USD;

(b) Punitive damages in the sum of $5 million USD;
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(e) An accounting of all funds received by the Plaintiff/Defendant by Counterclaim.;

(d) An Order declaring that the Guarantees are unenforceable or void, or, in the

alternative, discharged and of no effect;

(e) Pre-ju.dgment and post-judgment interest according to the Courts of Justice Act,

R.S.O. 1990, c.C.43;

(f) Costs on a substantial indemnity basis together with HST; and,

(g) Such farther and other relief as this Honourable Court may deem just.

38. The Defendants/Plaintiffs by Counterclaim repeat and rely on the facts hereinbefore

pleaded iii the Statement of. efence and use the same defined terms herein.

39. Opes, Levitt and Molyneux lartherplead that once Fortress was required to seek protection

wider Chapter 11, Cailidus acted unreasonably in that it:

(a) Failed to auction off the Fortress assets in a commercially reasonable manner and

acted improvidently;

(b) Impaired the value of the equipment by bringing them to the surface which caused

significant damage;

(c) Destroyed the value of the leases by bringing all equipment to the surface;

(d) Sold the inventory of coal at below current rates per ton; and

(e) Sold most of the collateral to Quest Energy Corporation for $100,000.
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40. To date, Call idus has not provided an accounting of. onies received including funds in. the

segregated account, the surety bond of some $4 million USD, and. the funds received from the sale

of coal inventory,

41. The Defendants/Plaintiffs by Counterclaim plead that Callidus' conduct was highhanded in

pursuit of its predatory lending practices. Such conduct is in violation of the laws of the United

States and merits the sanction of the laws of Canada by the imposition of punitive damages,

42. The Callidus' business plan as hereinbefore described seeks to profit by taking advantage

of its borrowers, including Fortress, to the detriment of Guarantors, such as Opes, Levitt and

Molyneux. Its dishonest performance, bad faith and misrepresentations, many of the particulars of'

Which are known to Call ides and unknown to Opes, Levitt and Molyneux, and which were used by

Callidus to dishonestly obtain the full value of Fortress' Sets, placed Fortress in a financial

position where it would be unable to protect its interests or litigate its rights. Including wrongfully

procuring the Guarantees, without consideration, making them void and unenforceable. The facts

as pleaded evidence a pattern of misconduct which resulted in the damages claimed. The MI

extent of the damages are unknown at this time but will be provided prior to trial.

43. The Defendants by Counterclaim ask that the Counterclaim be tried together with the main

action.
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TO: DICKINSON WRIGHT LI2
Barristers and Solicitors
199 Bay Street
Suite 2200
Commerce Court
Toronto, Ontario
M51,104
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DANSON 84 ZUCKER
Symon Zucker Professional Corporation
Barristers and Solicitors
375 University Ave., Suite 701
Toronto, ON MSG 2J5

Symon Zucker
(LSUC# 15832C)
Tel: 416-863-9955 Ext. 245
Fax: 1-855-696-5441
Email: sz@bondlawmet

Lawyers for the defendants

John D. Leslie (1.,SUCI# 29956?)
Tel: 416-646-4603
Fax: 416-865-1398
fleslie@clickinsontritia.com
Michael J. Brzezinski (LSUC# 6357312)
Tel: • 416-777-2394
Fax: 416-865-1398
mbracinski@Ackinsonwright corn

Lawyers for the plaintiff
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BETWEEN:

Court File No. CV-16-544639

ONTARIO
SUPERIOR COURT OF JUSTICE

CALLIDUS CAPITAL CORPORATON

and

Plaintiff/Defendant by Counterclaim

OPES RESOURCES INC., RICHARD GEORGE MOLYNEUX
and DARRYL LEVITT

Defendants/Plaintiffs by Counterclaim

"FRESH AS AMENDED" •
STATEMENT OF DEFENCE AND COUNTERCLAIM

1. The Defendants admit the allegations contained in paragraphs 3, 4, 5, 6, 8 and 9 of the

Statement of Claim but save and except as otherwise admitted, the defendants deny the balance of

the allegations as pleaded.

Overview

2. The Plaintiff is a predatory lender which lends money with the objective to obtain
ownership or control of the assets of a borrower. This is part of the business plan of the Plaintiff.

The Plaintiff induced the Defendants to have Fortress Resources, LLC ("Fortress") borrow funds

from them by misrepresenting its business practices as pleaded herein. The Plaintiff breached the
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Overall Loan Agreement by, inter alia, failing to provide the funds the Plaintiff agreed to lend,

namely the Revolver, in a timely manner and in failing to act in good faith and honesty in the

performance of the Plaintiff's obligations under the Overall Loan Agreement and forced the

Defendants to provide their personal Guarantees, contrary to previous representations and creating

the Second Overall Loan Agreement.

3. Thereafter, the Plaintiff/Defendants by Counterclaim breached the Second Overall Loan

Agreement by manufacturing and/or conniving a default by Fortress, thus allegedly triggering the

obligations under the personal Guarantees.

4. The Defendants further say that there was no consideration for the Guarantees provided

pursuant to the Second Overall Loan Agreement. There was also a material alteration of the risks

under the Guarantees, which was not consented to by the Guarantors and, as a result, the

Guarantees are void and/or unenforceable. In any event, the Guarantees were limited to the amount

of any Permitted Liens that were senior to the Plaintiff. As there are no Permitted Liens, no monies

are due pursuant to the Guarantees relied upon by the Plaintiff.

5. In the alternative, the Defendants state that but for the conduct of the Plaintiff as hereinafter

described, there would have been no default and no demand on the Guarantees:

The Parties

6. The Plaintiff:, Callidus Capital Corporation ("Callidus"), is a corporation incorporated

pursuant to the laws of the Province of Ontario and is based in Toronto, Ontario and engaged in

short-term lending throughout the United States and Canada.

7. Callidus was formed in 2003 as a subsidiary of Catalyst Capital Corp. Inc., ("Catalyst")

and was spun off into a stand-alone publicly traded company in 2014. Catalyst remains a majority

shareholder of Callidus.

8. Catalyst is incorporated pursuant to the laws of the Province of Ontario and is a privately

held Canadian equity firm whose principal is Newton Glassman.
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involved in this transaction.

10. Fortress was incorporated pursuant to the laws of the State of Delaware for the purpose of

completing the acquisition of the assets of McCoy Elkhorn Coal Company from James River Coal

(a publicly listed company in the U.S. that was itself the subject of a Chapter 11 process). Fortress

is majority-owned by a Canadian private company, Opes Resources ("Opes") of which Gary

Smith ("Smith) (who lives in the State of Virginia), Richard Molyneux ("Molyneux"), andDarryl

Levitt ("Levitt") are the main shareholders.

11. Callidus was introduced to Opes in 2014; Opes signed an exclusive agreement with

Huntington National Bank ("HNB") to finance the acquisition of James River Coal Company's

McCoy Elkhorn Coal Company by Opes. Opes had received an irrevocable commitment to

finance from HNB around May 2014. One of the conditions that HNB insisted upon was the

inclusion of personal guarantees from the three main shareholders. Opes, Levitt, Molyneax and

Smith had already completed a very detailed appraisal of the assets by Darco Energy Management

Corporation ("Darco"). The assets were valued at approximately $125 million.

12. Around The time when Opes received the irrevocable financing commitment from HNB, its •

principals, Levitt, Molyneax and Smith, were introduced to Callidus. At a meeting, Callidus

presented Opes with a proposed term sheet. Opes explained to Callidus that the main concern

preventing it from proceeding with HNB was the inclusion of personal guarantees. For its part,

Callidus represented that the only consideration in their lending decision would be the asset values

and that it would lend up to 90% of the FLV, or forced liquidation value. Callidus further

represented that personal guarantees were not important as Callidus' business practice was to. lend

against hard assets, and that they often worked with companies in difficult financial circumstances.

It claimed that it never put its customers into bankruptcy, as it preferred to work with, them and

help the business operations.

13. Callidus also represented that it could close a loan transaction in as little as four days and

that any personal guarantees that were granted as part of the pro forma interim closing process

would only be effective until the value of the assets, as determined by Darco, could be verified by

Callidus' appraiser, Hilco, and that there after the Guarantees would be cancelled. These

representations were material, replied upon by Opes and induced Opes to not accept the HNB offer

and to proceed with Callidus. In fact, a term sheet dated August 5th, 2014 proposed a loan

facility
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of up to twenty million dollars which included a Revolver of five million dollars. There was no

requirement for any personal guarantees.

14. AS part of the business plan of Callidus, on September 3rd, 2014, Callidus provided a

revised term sheet that now required personal guarantees. Callidus, however, represented that

these guarantees would be temporary and would be removed once its appraiser completed a

valuation of the assets.

The Callidus Financing — the Overall Loan Agreement

15. The Callidus financing was closed in a matter of four days by September 3rd, 2014. The

deal was structured in two tranches, with Callidus very much aware and informed that the

Revolver was critical to the ongoing operation of the business (the "Overall Loan Agreement").

16. In reliance upon the Overall Loan Agreement, Fortress proceeded with its business

operations.

17. Despite having complied with the conditions precedent as set out in the Overall Loan

Agreement and numerous calls and emails made to Callidus, it failed to put the Revolver in place.

Without the Revolver, Fortress was running out of money critical to sustain their business

operation. Callidus knew this.

18. Throughout November and December 2014, Fortress was in jeopardy of being in default of

the Overall Loan Agreement due to the Callidus's conduct. As Callidus was being paid a

monitoring fee, it was aware of the crisis it was causing by withholding the Revolver. Excuses

made by Callidus that the Credit Committee was working on the matter were false and misleading.

Callidus was also profiting from this delay given the monitoring fee.

19. The delay in funding was deliberately intended to subsequently force Levitt, Molyneux and

Smith to provide and execute personal guarantees. Callidus' lack of honest performance was part

of the business plan of Callidus (as part of its ongoing predatory practices).

20. In fact, in the Fall of 2014, Big Sandy was prepared to advance $2 million USD to Fortress

by way of a subordinated loan on condition that Callidus' term loan, part of the Overall Loan

Agreement, would, not be increased. However, as Callidus wanted toclend more moneytto Fortress;
388



.,(yL

-5-
it advised against accepting the $2 million USD loan.

21. It was not until January, 2015 that Callidus agreed to implement the Revolver—but this

agreement was conditional on Opes' principals, Levitt, Molyneux and Smith, providing their

personal guarantees and Opes'. Callidus insisted that there was no choice in the matter.

22. Furthermore, Fortress was within 3 days of defaulting on the initial Callidus term loan and

was not able to meet worker's compensation payments, power bills, taxes, or anything else that

was necessary to avoid a complete shutdown of the business and a default on the Overall Loan

Agreement.

Calliudus Extracts the Second Overall Loan Agreement

23. As a result of this extreme financial distress created by Callidus, Fortress had no alternative

but to sign an amended and restated financing agreement with guarantees (the "Guarantees") from

Opes, Molyneux, Levitt and Smith, (despite Hilco, the appraiser, having provided Callidus with a

valuation which was considerably higher than first anticipated) (the "Second Overall Loan

Agreement").

24. Callidus further knew and relied upon the fact that litigation by Fortress was not a viable

alternative when no funding was available, due to the circumstances manipulated by Callidus.

25. Opes, Levitt and Molyneux plead that Callidus, having already agreed to provide the

Revolver without the Guarantees, there was no consideration given to or for their Guarantees.

They further plead that they agreed to the amendment requiring the Guarantees as they had been

advised by counsel for Callidus in writing that in "Phase Two, the personal guarantees would

remain in place limited to the amount of any Permitted Liens that are senior to Callidus". As there

are no Permitted Liens there is nothing owing on the Guarantees.

26. The new term loan dated January 9th, 2015, under. the Second Overall Loan

Agreement, continued to run until September 5th, 2015. Meanwhile, Fortress proceeded to look

at alternative financing methods in the form of royalties and further, had engaged a fund to market

the royalty to replace the Callidus debt.

27. In around July, 2015, Callidus asked Hilco to do another appraisal and Smith was informed

directly by Hilco that Hilco had been conservative in the appraisals and that the value of the

equipment had increased quite substantially. Based on that representation, Fortress called Craig

Boyer ,and Duane Morrison asking whetheri Callidus wishedto extend the Second Overall Loan 3891
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Agreement. Callidus said it would extend for an additional nine months. Based on this dall and its

representations, Fortress, Opes, Levitt, Molyneux and Smith believed they would have the funding

that would enable them to finalise the royalty structure. Based on these representations, which

were material, relied upon and which induced them, Fortress, Opes, Levitt, Molyneux and Smith

put on hold Fortress' immediate plans for this royalty alternative. Over the ensuing months,

Fortress repeatedly asked for documentation for the extension, but Callidus remained silent on the

issue until September, 2015.

Breach and Failure to Act in Good Faith or Honestly Perform the Second Overall Loan

Agreement

28. Following the execution of the Second Overall Loan Agreement, Callidus required that all

funds received from the sale of coal go into a lock box, as a segregated account. Opes, Molyneux,

Levitt and Smith had no control over the funds and were required to request in writing that

accounts including payroll be paid. They effectively lost financial control over the management of

Fortress' venture. This was part of the business plan of Callidus and what its conduct was designed

to achieve.

29. Callidus' refusal to comply with its funding promises caused significant financial harm to

Fortress' business operations, driving it into Chapter 11 bankruptcy. For instance, the lack of

funds led Fortress to miss one of its optimal business opportunities, the time of the season when

utilities enter into contract term business. Fortress thus had to rely on spot business while working

to obtain term business. The lbw natural gas prices and mild weather reduced the need for coal

purchases and pushed out the bidding process for term business. Furthermore, after seeking to

procure it for many months prior to bankruptcy, Fortress received a contract for 240,000 tons per

year from AK Steel; but was only awarded the contract after the Chapter 11 filing and could not

receive the financial benefits of this profitable contract. Similarly, ArcelorMittal approved

390
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Fortress for a 10,000-ton test burn, but the coal was not available due to the operations being

shut down. These contracts could have been achieved had Callidus cooperated with a

restructuring under Chapter 11 which they had promised and represented to do.

30. During the Chapter 11 process, Callidus tried to force Fortress to reduce its staff with

no concern for the safety of its employees or the environment. It insisted Fortress not pay any

holiday or overtime and that it reduce its staff to below what was necessary for safe working

conditions. Callidus resisted Fortress' efforts to carry on its normal business activities. Callidus

had Hilco appraise the Fortress's assets, but after reviewing the data would not allow Hilco to

place values on the assets. An auction company was proposed by Fortress who had offered to

guarantee $5 million, just on the rolling stock of equipment, yet Callidus turned them down.

Callidus had Fortress pull equipment outside during winter and not winterize, tarp, drain fluids

or in any way maintain the value of the equipment. When Fortress brought the equipment to

surface, it lost the ability to realize•any value on its leases—which Were independently valued

at $28 million. Callidus further prevented Fortress from selling its inventory of coal. The value

of the inventory and future reserves of coal was in excess of $50 million if mined and sold in

the normal course of business or an orderly liquidation.

31. Callidus further took advantage of the situation by attempting to credit bid on the

collateral for $100,000. This minimal bid would have left the company without any resources

to meet the reclamation obligations, such that the State of Kentucky actually intervened to
ensure adequate environmental safeguards would be in place. Callidus' counsel told Smith to

not pay the employees and stop all insurance payments. In the face of a court order that

required them to pay the insurance, Callidus said they would not approve the next cash collateral

if Fortress did not stop those payments.

32. Callidus intervened in Fortress' business to such an extent that Fortress was left without

any meaningful ability to carry out its functions (mining coal) and obtain revenues by selling

coal. The fair market value of all assets in Fortress was valued at $125,328,650 prior to

Callidus' involvement. This does not include surface or mineral leases, which had values in

excess of $50 million. This value was destroyed by Callidus. Opes, Molyneux and Levitt plead

that throughout the Chapter 11 process and prior to it, Callidus at no time acted in a

commercially reasonable, manner in dealing with the Overall Loan Agreement, and thetSecond 391
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Overall Loan Agreement, both of which are governed by the laws of Kentucky.

33. Opes, Levitt and Molyneux plead reliance on the fact that a debtor including a

guarantor may not waive certain Uniform Commercial Code rights. The unwaivable rights

include a requirement that the secured party act in a commercially reasonable manner in the

disposition of collateral. Calldius' conduct in the disposition of Fortress' assets was

highhanded and intended to deprive Opes, Molyneux and Levitt of their rights, the value of

their assets and the value of Fortress' assets.

34. Opes, Molyneux and Levitt also plead that the Overall and Second Overall Loan

Agreements are void as having been induced by misrepresentation, duress, lack of honest

performance and bad faith. They state that Callidus' conduct was unconscionable, and, in

any event, carried out in bad faith as evidenced by its pattern of conduct in Canada and the

United States. Such conduct includes but is not limited to the following:

(a) Inducing borrowers, including Fortress, to enter into loan agreements by

misrepresenting the fact that some 50% of the loans made by Callidus result in a

loss of control for the•equity holder;

(b)

(c)

(d)

(e)

Last minute changes to the terms of the loan agreements to obtain personal

guarantees;

Failing to make advances even when required to• do so under contractual

obligations. Routine payments were withheld around critical events such as

payroll;

Leveraging its power over the borrower's finances, including Fortress, in order

to displace management' ability to control the company:

Controlling the cash flow of the borrower, including Fortress' use of funds to

generate business; and,

Controlling the bankruptcy processes to appropriate the borrower's assets,

including Fortress', at discounted values.

Each of these enumerated acts described were in fact done to Opes, Levitt and Molyneux and

Fortress.

392,
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35. Opes, Levitt and Molyneux further rely on the following misrepresentations made by

Callidus and its employees and agents:

(a) That no personal guarantees were required;

(b) That it works Closely with borrowers, including Fortress, to ensure the success

of the venture;

(c) That the personal guarantees would be lifted on satisfying a number of

('O

conditions precedent;

That the Revolver would be put in place once Hilco valued the assets; and,

(e) That the Overall Loan Agreement would be extended thereby obviating the need

to seek another source of financing or personal guarantees.

Each of these misrepresentations were false and misleading, material, and were made to induce

Opes, Levitt and Molyneux and Fortress to enter into the Overall and Second Overall Loan

Agreement, and specifically the Guarantees, intended to be used in a predatory manner by

Callidus.

36. The Defendants deny that any monies are owing to the Plaintiff and ask that this action

be dismissed with costs on a substantial indemnity basis.

COUNTERCLAIM

37. The Defendants/Plaintiffs by Counterclaim, Opes, Levitt and Molyneux claims as

against the Plaintiff/Defendant by Counterclaim as follows:

(a) Damages.in an amount to be determined for misrepresentation;

(b) Punitive damages in an amount to be determined;

(c) An accounting of all funds received by the Plaintiff/Defendant by Counterclaim;

(d) An Order declaring that the Guarantees are unenforceable or void, or, in the

alternative, discharged and of no effect;

393
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(e) Pre-judgment and post-judgment interest according to the Courts of Justice

Act,

R.S.O. 1990, c.C.43;

(f) Costs on a substantial indemnity basis together with HST; and,

(g) Such further and other relief as this Honourable Court may deem just.

38. The Defendants/Plaintiffs by Counterclaim repeat and rely on the facts hereinbefore

pleaded in the Statement of Defence and use the same defined terms herein.

39. Opes, Levitt and Molyneux further plead that once Fortress was required to seek

protection under Chapter 11, Callidus acted unreasonably in that it:

(a) Failed to auction off the Fortress assets in a commercially reasonable manner

and acted improvidently;

CD) Impaired the value of the equipment by bringing them to the surface which

caused significant damage;

Destroyed the value of the leases by bringing all equipment to the surface;

Sold the inventory of coal at below current rates per ton; and

Sold most of the collateral to Quest Energy Corporation for $100,000.

40. To date, Callidus has not provided an accounting of monies received including funds in

the segregated account, the surety bond of some $4 million USD, and the funds received from

the sale of coal inventory.

41. The Defendants/Plaintiffs by Counterclaim plead that Callidus' conduct was highhanded

in pursuit of its predatory lending practices. Such conduct is in violation of the laws of the

United States and merits the sanction of the laws of Canada by the imposition of punitive

damages.

42. The Callidus' business plan as hereinbefore described seeks to profit by taking

advantage of its borrowers, including Fortress, to the detriment of Guarantors, such as Opes,

Levitt and Molyneux. Its dishonest performance, bad faith and misrepresentations, many of the

particulars of which are known to Callidus and unknown to Opes, Levitt and Molyneux, and 394
which were used by Callidus to dishonestly obtain the full valteobfvFortress' assets., placed its lone )
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Fortress in a financial position where it would be unable to protect its interests or litigate its

rights. Including wrongfully procuring the Guarantees, without consideration, making them

void and unenforceable. The facts as pleaded evidence a pattern of misconduct which resulted

in the damages claimed. The full extent of the damages are unknown at this time but will be

provided prior to trial.

43. The Defendants/Plaintiffs by Counterclaim further plead that they were induced to

advance monies to Fortress in reliance on the representations made by Callidus as hereinbefore

pleaded. The Defendants/Plaintiffs by Counterclaim relied upon these representations to their

detriment. These parties seek damages and the return of the monies advanced by them.

44. The Defendants/Plaintiffs by Counterclaim ask that the Counterclaim be tried together

with the main action.
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PARTIES FILING THIS DOCUMENT: Kevin Baumann and Pekisko Ranch Ltd., Defendants

Note: State below only facts and not evidence (Rule 13.6)

Statement of facts relied on:

1. The Defendants, Kevin Baumann ("Baumann") and Pekisko Ranch Ltd. ("Pekisko")
(collectively, the "Defendants') save and except where hereinafter expressly
admitted, deny each and every allegation contained In the Amended Statement. of
Claim and put the Plaintiff, Callidus Capital Corporation ("Callidus"), to the strict proof
thereof.

II) The Parties 

2. Callidus is an Ontario corporation in the business of high risk distressed debt lending.

3. Baumann is an individual businessman residing in Bluffton, Alberta.

4. Pekisko is an Alberta corporation that maintains its registered and records office in
Red Deer, Alberta.

5. Aiken Basin Drilling Ltd. ("Aiken" or the "Company") is a private company that
providet water well drilling and associated services to oil and gas producers across

01. FtetVii250584511A -1-
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Western Canada until its undertaking, property and assets were sold as described
herein. 

6. Aiken was established in 1982.

7. In or about February, 2013 Baumann purchased the Company, and served as the
Company's President, director, and officer, from that time until his resignation on April
21, 2015.

8. At all material times hereto, Baumann ̂  was the majority shareholder in Aiken, with
60 common shares and 1,602,688 Series 1 Preferred Shares collectively amounting
to 60% of the Company's shares.

9. At all material times hereto, Kevin Schmidt and Michael Baumann A were the only
other shareholders in Aiken, and each of them A owned 20% of the Company's
shares.

10. Baumann and Michael Baumann were, until they both resigned at the insistence of
Callidus, Alken's sole directors.

fill The Credit Agreement Guarantee, and Mortgage

1 1. Historically, Aiken obtained traditional operating capital and financing from' Servus
Credit Union ("Servus") under various credit facilities and loan agreements. In or
about the Fall of 2013, Baumann was introduced to certain Callidus representatives.
Shortly thereafter Aiken sought a commercial loan from Callidus in the form of certain
credit facilities.

12. Callidus advertised its credit facilities as bearing few, if any, covenants, and as being
tailored to companies in financial distress

1 3. In reliance on' Callidus' representations that it provided financial flexibility to
distressed companies, Aiken severed its relationship with Servus and commenced
negotiations with Callidus.

14. Negotiations between Aiken and Callidus were primarily conducted by Baumann on
behalf of Aiken, and by James Hall ("Hall"), Craig Boyer ("Boyer), Mark. Wilk
("Wilk"), Newton Glassman ("Glassman") and Dustin White ("White") on behalf of
Callidus. Hall, Boyer, and Wilk were, at all material times hereto, Vice-Presidents at
Callidus.

15. During these negotiations, Callidus, through its representatives Hall, Boyer, Wilk,
Glassman and White and otherwise, represented to Baumann and Aiken, among
other things, that:

a) any loan and associated credit facilities would not require as security personal
guarantees of Baumann or the other Aiken shareholders; and

b) the reason their loans bore interest rates as high as 18-20% per year was that
they did not require personal guarantees as collateral.

(D02105002) - 2 -
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(the "Representations")

Baumann relied on the Representations. But for the Representations, Baumann, as
Alken's President, would not have sought debt financing from Callidus.

16. However, at the eleventh hour, and in breach of its representations and its duty of
care to Baumann, Callidus suddenly changed its position to the detriment of
Baumann and required personal guarantees from all of Alken's shareholders.

17. In breach of its representations and its duty of care to Baumann, Callidus demanded
a personal guarantee from Baumann bearing a limit of $6,000,000.00.

18. In further breach of its representations and its duty of care to Baumann, Callidus also
demanded a mortgage of real property then in Baumann's name, which was
appraised at $6,000,000.00.

19. Aiken was not in a position to negotiate. The parties occupied grossly unequal
positions of bargaining strength. Aiken was distressed, had terminated its previous
credit facilities in reliance on Callidus' representations, and required immediate
access to. working capital to meet its suppliers', customers', and payroll demands
failing which it would not be able . to continue as a going concern. In these
circumstances, Callidus exerted undue Influence in procuring the personal guarantee
and mortgage of Baumann.

20. As a result, Baumann caused Aiken to enter into an agreement with the Plaintiff dated
March 31, 2014 ("Credit Agreement") under which the Plaintiff granted to .Alken
certain credit facilities bearing an aggregate credit limit of $28,500,000.00 ("Credit
Facilities") with an interest rate of 18% and a default rate of 21%.

21. The Credit Agreement was executed by Baumann on behalf of Aiken, and by David
Reese, Chief Operating Officer of Callidus, and James Riley, Director and Secretary
of Callidus.

22. The Plaintiff's breach of its representations and duty of care improperly induced
Baumann to execute the Credit Agreement as Aiken's representative, prevented
Baumann from protecting his personal position, and increased Baumann's personal
liability contrary to the understanding betWeen the parties.

23. Throughout the negotiation of the Credit Agreement, and execution of the
documentation, the Plaintiff was represented by counsel. The Plaintiff and its counsel
chose the structure of the transaction. The Plaintiffs counsel prepared all of the
documentation to execute the transaction,

24. Pursuant to the Credit Agreement:

a) the monies made available thereunder were for use by Aiken to:

(i) provide working capital;

(ii) payout its existing credit facilities; and

(00218504v2) -3-
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(iii) reduce its indebtedness to certain debenture holders;

b) Aiken made a number of covenants, representations and warranties, and
assumed certain reporting obligations to Callidus regarding its finances;

c) Callidus has significant discretion regarding the disbursement of funds
available under the Credit Facilities;

d) Callidus' loan is secured by, inter alia, a first ranking security interest in all the
assets of Aiken, which were ascribed a forced liquidation value of
$21,490,110.00 by an appraiser selected by Callidus; and

e) Baumann is a personal guarantor of all obligations of Aiken to Callidus to a
limit of $6,000,000.00.

25. Pursuant to a guarantee (the "Guarantee") dated March 31, 2014 between the
Plaintiff and Baumann, Baumann guaranteed all obligations of Aiken to the Plaintiff
Under the Credit Agreement to a limit of $6,000,000.00.

26. By a mortgage (the "Mortgage") dated March 31, 2014, and registered at the Land
Titles Office for Red Deer County, Alberta, on April 8, 2014, as Instrument No. 142
102 977, Baumann mortgaged to the Plaintiff certain lands (the ̀ Mortgaged Lands")
as particularized in paragraph 7 of the Amended Statement of Claim, and as having
been appraised at $6,000,000.00.

27. Pursuant to a pledge and security agreement (the "Pledge and Security
Agreement") dated March 31. 2014 Baumann pledged certain collateral, including,
among other things, all of his present and future rights, title, and interest in and to his 
shares in Alken (the "Collateral"). On or about May 15, 2014, following thg
amalgamation of Aiken with 1711760 Alberta Ltd., another company Baumann 
owned, a further pledge and security agreement (the "Acknowledgement") was 
formed under which the initial share pledge to Callidus pursuant to the Pledge and
Security Agreement was confirmed(collectively the Pledge and Security Agreement
and Acknowledgement are referred to as the "Pledge and Security Agreements"). 

28. By a Transfer of Land dated September 12, 2014, and registered at the Land Titles
Office for Red Deer County, Alberta, on November 4, 2014, as Instrument No, 142
372 116, Baumann transferred all of his estate and interest in the Mortgaged Lands to
Pekisko, with the Mortgaged Lands bearing new title numbers as particularized in
paragraph 16 of the Amended Statement of Claim.

IUD Callidus' Failure to Release Funds

29. In 2014.2015 Alken's operations were under significant liquidity pressures. Baumann,
as Alken's President, had understood that in entering into the Credit Agreement,
Callidus intended to provide sufficient operating liquidity to increase operational
revenues, arid ultimately stabilize and improve Alken's working capital position.
Instead, Callidus "drip fed" capital increases, while accumulating high Interest
charges and fees.

(00216504v2) -4-
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30. Between March 31, 2014 and in or about March 2015, and as contemplated by the
Credit Agreement, Aiken made multiple funding requests to draw on available monies
from the Credit Facilities. Several of these requests were rejected by Callidus
contrary to the terms of the Credit Agreement.

31. On or about November 21, 2014, Aiken communicated with Callidus regarding
drawing on funds available under Aiken's credit facilities in the amount of
$645,658.96. The funding request was denied, without any justification being
provided, At the time of this request, Aiken was fulfilling its various obligations under
the Credit Agreement.

32. On or about February 25; 2015, Aiken submitted a funding request to Callidus for
$500,000.00, which amount was designated for Alken's trade and GST payables.
Callidus released funds sufficient to cover the GST payable in the amount of
$110,936.00 but denied the remainder of the funding request, without any justification
being provided, At the time of this request, Aiken was fulfilling its various obligations
under the Credit Agreement.

33. On or about March 11, 2015, Aiken submitted a funding' request to Callidus for
$900,000.00, which amount was designated for Alken's payroll and insurance
obligations, and its trade payables. Callidus only partially released the amount
requested, without providing any justification for why the remainder was withheld. At
the time of this request, Aiken was fulfilling its various obligations under the Credit
Agreement.

•
34. Collectively, the repeated and arbitrary denials of Aiken's proper funding requests:

a) resulted In a deterioration of Aiken's relationships with Its customers and
suppliers, which led to loss of work commitments and potential contracts;

b) caused Aiken to have increasing difficulty in servicing its debt to Callidus and
its debenture holders; and

c) ultimately stymied Alken's ability to recapitalize and pay out Callidus.

35. To date, Aiken has paid Callidus in excess of $3,936,550.44 in interest and fees
purportedly accrued under the Credit Agreement.

(IV) Callidus Recommends Scott Sinclair as Advisor

36. As the relationship between Alken and Callidus deteriorated following Alken's
improperly and repeatedly denied requests for funding under the Credit Facilities,
Callidus recommended that Scott Sinclair ("Sinclair') be hired by Aiken.

37. Unti l September 29, 2016: Sinclair A was the Managing Director of Range Corporate
Advisors Inc. ("Range"), a Toronto, Ontario based financial consultancy that A
purported to advise restructuring or distressed companies.

38. Callidus represented to Baumann that Sinclair would be an asset to the company,
that he was familiar with Callidus loan structures, and that he would liaise between
Aiken and Callidus. Baumann relied on these representations.

{00218504v2) - 5 -
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39. On December 3, 2014, Sinclair was retained by Aiken pursuant to an engagement
letter (the "Engagement Letter) executed that same day by Baumann and Michael
Baumann on behalf of Aiken.

40. The Engagement Letter provided, among other things, that Sinclair's services to
Aiken were to include:

a) advising the Company generally;

b) helping the Company manage its short term liquidity shortfall by assisting in
the development and execution of an agreeable liquidity plan;

c) helping the Company to turnaround its operations and financial performance
by assisting in the development and execution of an agreeable turnaround
plan;

d) helping the Company prepare materials and a plan to attract new investment
capital or debt to payout Callidus; and

e) helping the Company with its business and strategic communications.

41. Pursuant to the Engagement Letter, Sinclair's fees for such services included an
"Initial Work Fee" in the amount of $20,000.00, due and payable in 'advance of his
commencing work, and a "Monthly Work Fee" of $15,000.00. Aiken has paid Sinclair

• • these amounts,

42. Baumann states and the fact is that Sinclair never performed, the services Alken
contracted him for.

43. Sinclair did not liaise on behalf of Alken. Sinclair did not assist in the development of
any restructuring or other plan. Aiken repeatedly submitted funding requests to
Callidus through Sinclair — as Aiken was advised by Callidus to do -• but to no avail.

44. On or about January 31, 2015, Aiken issued a termination letter to Sinclair
terminating his engagement with Aiken.

45. On or about February 19, 2015, following discussions .with Callidus and on their
urging, Sinclair was reinstated by verbal agreement. Following this, Sinclair continued
to neglect the services the Engagement Letter contemplated him providing, while
effectively acting as agent to Callidus.

46. Baumann states and the fact is that Callidus forced Sinclair upon Baumann and Aiken
knowing full well that Sinclair would act not as a dispassionate intermediary between
the parties, but rather as Callidus' agent to effect Callidus' de facto control over Aiken
and its assets.

(V) Callidus Demands Payment Proposes Onerous Forbearance Agreement, and
Purports to Invoke Contractual Rights

47. On March 18, 2015, the Plaintiff sent a letter to Aiken, demanding immediate
payment of Alken's indebtedness to Callidus. The letter cited the distressed state of
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the Alberta economy amongst the reasons for demanding repayment of the loan.
Aiken was unable to immediately satisfy the demand. At the time of this demand,
Aiken was not in default or otherwise in breach under the Credit Agreement.

48. On or about March 25, 2015, Callidus proposed a forbearance agreement to Aiken on
terms that were onerous and beyond the control of Aiken. The forbearance
agreement proposed an interest rate of 21% (increased from 18%); an undisclosed
forbearance fee; and certain milestones set for April 2015 that Aiken could not
conceivably meet given its financial straits and that would result in default if they were
not met.

49. Baumann, as Alken's President and director, carefully considered the forbearance
agreement but determined that:

a) the time periods and terms of the milestones were insufficient to
accommodate Alken's ability to recapitalize; and

b) the forbearance agreement was generally not in the best Interests of the
company or its other shareholders,

Aiken did not accept the forbearance agreement.

50. On April 21, 2015, Baumann resigned from his position as President of Aiken at the
insistence of Callidus. This was communicated to Callidus that same day. That same
day, Sinclair was appointed President of Aiken^. This finalized Cal lidus'. efforts to
install Sinclair as its agent within Aiken and solidified its play td assume de facto or
legal control of the Company. 

51. On May 26, 2015, Callidus purported to invoke its rights under the Pledge and
Security Agreement, advising Baumann that: 

. a) he had no right to vote or take any other action with respect to any of the
Collateral, including his shareholdings in Aiken;

b) Callidus was entitled to vote and take all other action with respect to the
Collateral, including his shareholdings in Aiken: and 

c) Pursuant to an irrevocable power of attorney set out in section 7.10 of the
Pledge and Security Agreement (the "Power of Attorney"), he had
irrevocably authorized and appointed Cal lidus' as his true and lawful attorney
to do any acts relating to the Collateral, including his sharehold ings in Aiken. 

52. From that date until the date of the Vesting Order, as defined below, all actions taken
by or on behalf of Aiken were taken at the direction of Callidus pursuant to the Power 
of Attorney. This Included, but was not limited to, all actions taken by Sinclair as the
agent of Callidus. 

53. In or about May or June of 2015, Callidus appointed Sinclair as the sole director of
Aiken pursuant to the Power of Attorney. 

A
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(VI) The Receivership Process

54. Following his forced resignation as President of Aiken on April 21, 2015, Baumann
was barred from having any involvement in Aiken or even setting foot on the
Company's premises. His requests for financial records and information about the
operations of the Company were ignored and went unanswered, despite the fact that
he continued to be the majority shareholder of the Company and the guarantor of its
Company's debts to Callidus under the Credit Agreement. 

55. In or about May of 2015, Baumann advised Sinclair that he had been contacted by
several individuals interested in purchasing Aiken. Sinclair made no attempt to pursue
those opportunities, but instead continued to operate the Company as the agent of
Callidus, either personally or through Range, until after Callidus put the Company into
receivership in April of 2016. 

56. Despite Baumann's repeated demands to liquidate Aiken during this timeframe,
Sinclair continued to operate the company as the agent of Callidus, either personally
or through Range. On April 1, 2016, MNP Ltd. ("MNP" or the "Receiver") was
appointed by the Court as the Receiver of the undertaking, property and assets of
Aiken. The application for the appointment of the Receiver was made by Callidus
and supported by an affidavit sworn by Bever. who was Vice-President of Callidus at
the time. 

57. MNP had acted as financial advisor to Aiken for a brief period of time immediately
prior to its appointment as•Receiver, On March 21, 2016 MNP initiated a process for
the sale of Alken's assets (the "Sales Process"). 

58. Sinclair, as the went of Callidus, was MNP's sole or primary point of contact in its
role as financial advisor to Aiken, and directed or instructed MNP with respect to the
Sales Process. 

59. At the request of Callidus, the Receiver was appointed with the limited mandate of
completing the Sales Process. Sinclair, as the agent of Callidus, continued to
operate Aiken and to direct or instruct MNP with respect to the Sales Process during
the receivership. 

60. After its appointment, the Receiver engaged in a lim ited advertising process with
respect to Alken's assets. In this regard, the Receiver took some cursory steps to
advertise the assets and relied on Sinclair's representations that he would market the
assets of the Company to his allegedly extensive buyers list. 

61. The Sales Process was extremely short. The initial deadline for offers to purchase
was April 13, 2016 and this was subsequently extended to April 18, 2016 — less than
one month from the date MNP initiated the Sales' Process. 

62. Only four offers were submitted to the Receiver in accordance with the Sales
Process. Three of these offers were auction proposals and one was an en bloc offer
to purchase submitted by Call idus.

63. The Receiver recommended acceptance of the Callidus offer, which was structured
such that Altair Water and Drilling Services Ltd. ("Altair"), a whol ly-owned subsidiary
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of Callidus, would be the vehicle through which Callidus. would acquire the
undertaking, property and assets of Aiken.

64. Altair was incorporated on April 28, 2016 to constitute this vehicle. Callidus is the
sole shareholder of Altair, Sinclair is the President and Chief Operating Officer of
Altair. and Kevin Schmidt, a former Aiken employee, is the Vice-President of Altair. 
At the time of Altair's incorporation, its sole director was Boyer. At present, its
directors are David Reese, President and Chief Operating Officer of Callidus, and Jim 
Riley, Secretary of Callidus. 

65. On May 4, 2016, the Alberta Court of Queen's Bench granted an Approval and 
Vesting Order approving the sale of Alken's assets to Altair and vesting Alken's right,
title and interest in and to such assets in Altair (the "Vesting Order"). The sale was
effectively a credit bid for the entire amount of Alken's debt to Callidus less 
$4.500,0003 which was the approximate principal amount allegedly due and owing
under the Guarantee. 

66. Sinclair operated Aiken as the agent of Cal lidus, either personally or through Range,
from the time Baumann was forced to resign on April 21, 2015 and date of the 
Vesting Order, being May 4, 2016. During this short Period of time, Alken's
indebtedness to Callidus increased by approximately $8,000,000 and its total 
indebtedness to all creditors Increased by over $11,000,000. The funds loaned by 
Callidus to Aiken during this period were above and beyond the maximum amounts
set out in the Credit Agreement, and contrary to sound financial logic or wisdom. 

67. The purchase and sale of the transaction approved by the Vestind Order was 
completed on June 8. 2016.

(VII) The Corporate Opportunities

68. On or about March 24. 2016 Sinclair made MNP aware of a potential agreement
Between Aiken and a Kuwaiti consulting company to cooperate in securing contracts
in Egypt to drill wells (the "MOU"). On or about March 28, 2016 Sinclair provided
MNP with a Memorandum of Agreement between Alken and Petro Staff International 
regarding a potential contract with "Egyptian Authorities" to dril l wells in Egypt (the 
"First MOA"). On or about April 12, 2016 Sinclair provided MNP with a Memorandum 
of Agreement between Aiken and PTSME Company regarding the drilling of wells in
Egypt (the "Second MOA"). 

69. Sinclair executed both the First MOA and the Second MOA on behalf of Aiken on
March 23, 2016 and entered Into the MOU on behalf of Aiken on a date which is
unknown to Baumann. Although Sinclair ostensibly acted on behalf of Aiken in 
entering into the MOU and negotiating and executing the First MOA and the Second
MOA, he took these actions as the_agent of Callidus and without the knowledge of
Baumann. The corporate opportunities evidenced by the First MOA. the Second
MOA and the MOU are referred to collectively herein as the "Corporate
Opportunities". 

70. Sinclair, as the agent of Callidus pursued the Corporate Opportunities and
negotiated and entered into the First MOA, the . Second MOA and the MOU
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immediately prior to and during_the period of the receivership and the marketing of
Aiken's assets. The Corporate Opportunities were developed using Baumann's and 
Alken's 30-years of expertise, funds, corporate strategy, and confidential information,

71. A spreadsheet was prepared by or at the direction of Callidus or Sinclair as its agent
during this time period which set out the value of the Corporate Opportunities (the 
"Spreadsheet"). However, at the direction and behest of Callidus or Sinclair as its
agent, the only disclosure of the Corporate Opportunities which was made In the
course of the advertising and sale process was a limited and selective degree of
disclosure made to six (6) parties which had previously signed confidentiality
agreements, all of which were only interested in Alken's equipment. To the best of
Baumann's information and knowledge, the Corporate Opportunities and the goodwill 
of Aiken were not appraised and no consideration was paid by Altair for the same. 

72. The existence of the Corporate Opportunities and Spreadsheet was not disclosed to 
Baumann until after the Vesting Order was issued. Copies of the First MOA, Second 
MOA, MOIJ and Spreadsheet have never been provided to Baumann despite his 
requests and demands as the current President and majority shareholder of Aiken.

73. Since the closing of the transaction approved by the Vesting Order, Callidus has been
pursuing the Corporate Opportunities through its wholly-owned subsidiary, Altair. with 
the involvement and assistance of Sinclair. In or about August of 2016, Callidus
reported a $32,000,000 "yield enhancement" in connection with one of Its loans in the 
period from March 1, 2016 to June 30, 2016 and Indicated that it had helped an 
unnamed company go Into an "additional business" which would allow it to realize
potentially billions of dollars in revenue. Baumann believes this loan to be the Credit
Agreement, the unnamed company to be Alken, and the "additional business" to be
the Corporate Opportunities. 

Any matters that defeat the claim of the plaintiff:

74. In answer to the whole of the Amended Statement of Claim, the Defendants state that
as a result of the Plaintiff's breach of its representations and duty of care, as well as
its breaches, oppressive actions and wrongful conduct as set out herein, the
Guarantee and Mortgage are unenforceable and the Plaintiff Is resultantly estopped
from claiming under the Guarantee and Mortgage.

75, In answer to the whole of the Amended Statement of Claim, the Defendants state that
the Plaintiff's actions regarding its performance under the Credit Agreement, and
specifically its repeated denials of funding requests by Aiken, which resulted in
deterioration of Alken's value, constitutes an improvident realization upon the Aiken
assets and Aiken, the primary debtor to whom the Guarantee is related. In so doing,
Callidus caused Aiken to change its position, to the detriment of Baumann, and
without Baumann's consent.

A

76. Alternatively, the terms of the agreement between the Plaintiff and Baumann A were
substantially different than stated in the Guarantee and Mortgage, and it would be
unconscionable to enforce the Guarantee on the terms claimed by the Plaintiff.
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77. Alternatively, the Guarantee and Mortgage should be set aside because they were
the result of the Plaintiff's undue influence over Baumann.

78, Prior to Baumann's forced resignation on April 21 2015, Callidus and Sinclair
improperly denied Alken's requests for funding under the Credit Agreement with the 
aim of putting the Company into receivership and increasing the personal liability to
Baumann under the Guarantee. BY arbitrarily denying Alken's proper funding
requests, Callidus acted in bad faith and breached the terms of the Credit Agreement
as well as its fiduciary duty to Baumann. As a result, it is barred from relying upon the
Credit Agreement to enforce the Guarantee. 

79. Callidus through its agent Sinclair purposely or recklessly and negligently increased
the amount of Alken's indebtedness under the Credit Agreement, thereby wrongfully
and improperly exposing Baumann to personal liabilities under the Guarantee. 
During the time that Sinclair operated Aiken as the agent of Callidus between April 
21, 2015 and May 4, 2016, Alken's indebtedness to Callidus increased by
approximately $8,000,000 and its total indebtedness to all creditors increased by over
$11,000,000. The funds loaned by Cal lidus to Aiken during this period were above
and beyond the maximum amounts set out in the Credit Agreement, and contrary to
sound financial logic or wisdom. 

80. Sinclair, as the agent of Callidus, ran Aiken into the ground during this time period so 
that Callidus could put the Company into receivership and accomplish the following
objectives: 

a) 'call on the Guarantee foreclose on the Mortgaged Lands and obtain a
deficiency judgment against Baumann• and

b) wrongfully appropriate the Corporate Opportunities through its wholly-owned
subsidiary, Altair.

81. In the alternative, Sinclair and Callidus operated Aiken in a commercially
unreasonable manner and unnecessarily increased the amount of the debt with willful
or reckless disregard for the interests of Aiken or Baumann as its maioritv
shareholder and guarantor. 

82, Had the First MOA, Second MOA, MOU and Spreadsheet been fully disclosed to
parties with an interest In pursuing the Corporate Opportunities, this would have
Significantly increased the value of Alken's assets available for sale in the
receivership process. and correspondingly decreased the amount for which Cal lidus
could pursue Baumann under the Guarantee. 

83. As Baumann's true and lawful attorney under the Power of Attorney, Callidus owed
Baumann a fiduciary duty and was obligated to act with the utmost loyalty and good
faith in exercising his rights as the majority shareholder of Aiken. In taking the actions
set out herein, including but not limited to directing Sinclair to take such actions or
knowing that he was taking such actions as its agent, Callidus was in a conflict of
interest and breached the fiduciary duties which it owed to Baumann under the Power
of Attorney. 
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84. Utilizing the Power. of Attorney, its wholly-owned subsidiary Altair, and the
receivership process, Callidus and its agent, Sinclair, conspired to misappropriate the
Corporate Opportunities from Aiken, intentionally Interfered with Alken's economic
relations by misappropriating the Corporate Opportunities, and perpetrated a civil 
fraud on Aiken and Baumann, thereby causing damages to Baumann as the majority
shareholder of Aiken and the guarantor of its indebtedness to Callidus as set forth in
more detail in Baumann's Counterclaim herein. 

85. Callidus has employed sim ilar schemes, in some cases also involving Sinclair, to 
wrongfully and fraudulently obtain control of assets of other borrowers and guarantors 
and reap significant Profits for itself when those assets are resold. 

86. It is a term of the Credit Agreement and the Pledge and Security Agreements,
express or implied, that the Parties shall conduct themselves at all times in good faith,
and enoage in fair and honest dealing. In breach of the Credit Agreement and the
Pledge and Security Agreements, Callidus failed to conduct itself in good faith and
has fai led to engage fairly and honestly with Baumann in relation to its performance
under the Credit Agreement and the Pledge and Security Agreements, Including but
not limited to the purported invocation of its rights under the Pledge and Security
Agreement as aforesaid.

87. In view of Callidus' breaches, oppressive actions and wrongful conduct as set out
herein, it is barred from enforcing its rights under the Credit Agreement, the Pledge
and Security Agreements, the Guarantee and the Mortgage. 

Remedy sought:

88. The Defendants request an Order dismissing the within Action with costs.

89. The Defendants further request an Order setting aside the Guarantee and Mortgage.

90. The Defendants further request an Order ,

a) to effect the consolidation of this Action with Court of Queen's Bench Action.
No.1501-05769, Court of Queen's Bench Action No. 1501-05314, and Court
of Queen's Bench Action No. 1610-001573 ("A the Instant Actions") with the
consolidated action to proceed in this Court; and

b) requiring the taking of such steps, and the doing of such things as are required
to effect the consolidation of this Action and the First Callidus Action.

The basis for consolidation being that:

a) This Action and the First Callidus Action involve the same transaction and
events.

b) The parties in this Action and the First Callidus Action are identical.

c) This Action and the First. Callidus Action involve common issues of law and
fact.
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Court File Number

Court

Judicial Centre

Plaintiff by Counterclaim

Defendants by
Counterclaim

And

Court File Number

Court

Judicial Centre

Plaintiff by Counterclaim

Defendants by
Counterclaim

Document

Address for Service and
Contact Information of
Party.Filing this Document

1501-05314

COURT OF QUEEN'S BENCH OF ALBE

CALGARY

KEVIN BAUMANN

CALLIDUS CAPITAL CORPORATION, SCO
SINCLAIR, ALTAIR WATER AND DRILLING
SERVICES LTD. and SINCLAIR RANGE INC.

1501-05769

COURT OF QUEEN'S BENCH OF ALBERTA

CALGARY

KEVIN BAUMANN

CALLIDUS CAPITAL CORPORATION, SCOTT
SINCLAIR, ALTAIR WATER AND DRILLING
SERVICES LTp. and SINCLAIR RANGE INC.

AMENDED COUNTERCLAIM

A Scott Venturo Rudakoff LLP 
#1500 222 — 3' Avenue A S.W. 
Calgary, Alberta T2P A0B4

Euaene J. Bodnar
ebodnar@svrlawyers.com
Tel: +1403. A 231.8209
Fax: +1 403. A 265.4632 

Lawyers for the Plaintiff by Counterclaim, Kevin Baumann
File No.: A 68058.001 

NOTICE TO DEFENDANTS BY COUNTERCLAIM

You are being sued. You are a defendant by counterclaim.

Go to the end of this document to see what you can do and when you must do it.

NOTE: State below only facts and not evidence [Rule 13.6]

Statement of facts relied on:

1. The Defendant Kevin Baumann ("Baumann" or the "Plaintiff by Counterclaim'')
repeats each and every allegation of fact contained in his Statements of Defence in
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Queen's Bench Action Nos. 1501-05314 and 1501-05769, which Actions were
commenced by Callidus Capital Corporation ("Callidus").

(I) The Parties .

2. Baumann is an individual businessman residing in Bluffton, Alberta. Until his
resignation on April 21, 2015 at the insistence of Callidus, he was President, officer,
and director of Aiken Basin Drilling Ltd. ("Aiken" or the "Company) which was
founded in 1982 and purchased by Baumann in or about February, 2013.

3. Aiken is a private company that A provided water well drilling and associated services
to oil and gas producers across Western Canada until its undertaking property and
assets were sold as described herein. 

4. At all material times hereto Baumann held 60 common shares and 1,602,688 Series
1 Preferred Shares in Aiken collectively amounting to 60% of the Company's shares.

5. Callidus is an Ontario corporation in; the business of high risk distressed debt lending.
Callidus extended a loan to Aiken pursuant to an agreement dated and affective as of
March 31, 2014 (the "Credit Agreement), under which Callidus granted certain
credit facilities to Aiken bearing an aggregate credit limit of $28,500,000.00 at an
interest rate of 18% (21% default rate) (the "Credit Facilities").

6. Scott Sinclair ("Sinclair") is an individual who resides in Toronto, Ontario. Until
September 29, 2016 Sinclair A was the. Managing Director of an Ontario corporation
named Range Corporate Advisors Lnc. ("Rangel. On April 21, 2015, Sinclair was
appointed A the President of Aiken. Sinclair remained the President of Aiken until 
May 4, 2016, as described in more detail below. 

7. Sinclair Range Inc. ("Sinclair Range") is a company which was formed on or about
September' 29. 2016 as a result of the merger of a number of other companies,
including Range. Accordingly. Sinclair Range is the legal successor to Range. At all
material times hereto Sinclair was the President of Sinclair Range. 

8. Altair . Water and Dri lling Services Ltd. ("Altair") is a whol ly-owned subsidiary of
Callidus, and acquired the undertaking. property and assets of Aiken as described
herein. At all material times hereto Sinclair-was the President of Altair. 

9. As further detailed below and as will be further particularized at the trial of this Action,
by virtue of Callidus' placement of Sinclair within Aiken, Sinclair and Callidus together,
or Callidus through Sinclair acting as its agent either personally or through Range,
were the legal and de facto controlling mind(s) or principal(s) of Aiken from April 21. 
2015 through May 4, 2016.

10. CallidusAs Sinclair, Altair and Sinclair Range are collectively referred to herein as the
"Defendants by Counterclaim".

(II) Callidus' Negligent or Fraudulent Misrepresentation Induced Baumann 

11. Historically, Aiken obtained traditional operating capital and financing from Servus
Credit Union ("Servus") under various credit facilities and loan agreements. In or
about the Fall of 2013, Baumann was introduced to certain Callidus representatives.
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Shortly thereafter Aiken sought a commercial loan from Callidus in the form of certain
credit facilities.

12. Callidus advertised its credit facilities as bearing few, if any, covenants, and as being
tailored to companies in financial distress.

13. In reliance on Callidus' representations that it provided financial flexibility to
distressed companies, Aiken severed its relationship with Servus and commenced
negotiations with Callidus.

14. Negotiations between Aiken and Callidus were primarily conducted by Baumann on
behalf of Aiken, and by James Hall ("Hall"), Craig Boyer ("Boyer), Mark Wilk
("Wilk"), Newton Glassman ("Glassman") and Dustin White ("White") on behalf of
Callidus. Hall, Boyer, and Wilk were, at all material times hereto, Vice-Presidents at
Callidus.

15. During negotiation of the Credit Agreement, Callidus, through its representatives Hall,
Boyer, Wilk, Glassman and White and otherwise, represented to Baumann and
Aiken, among other things, that:

(a) the Credit Facilities would not require as security personal guarantees of
Baumann or the other Aiken shareholders;

(b) the Credit Facilities were designed to provide companies in distressed
situations or in, shifting markets — Alken's precise circumstances — with,
considerable financial Ilexibility; and

(c) the reason their loans bore interest rates as high as 18-20% per year was that
they did not require personal guarantees as collateral and they provided
considerable financial flexibility in exchange.

(the "Representations")

Baumann relied on the Representations. But for the Representations, Baumann, as
Alken's President, would not have sought debt financing from Callidus.

16. However, at the eleventh hour, and in breach of its representations and its duty of
care to Baumann, Callidus suddenly changed its position and required personal
guarantees from all of Alken's shareholders.

17. In breach of its representations and its duty of care to Baumann, Callidus demanded
a personal guarantee from Baumann bearing a limit of $6,000,000.00.

18. In further breach •of its representations and its duty of care to Baumann, Callidus also
demanded a mortgage of real property then in Baumann's name, which was
appraised at $6,000,000.00.

19. In further breach of its representations and its duty of care to Baumann, Callidus
demanded a pledge of all of Baumann's shares in Alken in favour of Callidus, as
further security for Alken's indebtedness to Callidus under the Credit Agreement.

20. Aiken was not in a position to negotiate. The parties occupied grossly unequal
positions of bargaining strength. Aiken was distressed, had terminated its previous
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credit facilities in reliance on Callidus' representations, and required immediate
access to working capital to meet its suppliers', customers', and payroll demands
failing which it would not be able to continue as a going concern. In these
circumstances, Callidus exerted undue influence in procuring the personal guarantee,
mortgage, and share pledge of Baumann.

21. As a result, on March 31, 2014, in reliance on Callidus' representations and induced
thereby, Baumann caused Alken to enter the Credit Agreement with Callidus,
whereby Baumann was personally liable pursuant to the personal guarantee
associated with the Credit Agreement.

22. The Credit Agreement was executed by Baumann on behalf of Alken, and by David
Reese, Chief Operating Officer of Callidus, and James Riley, Director and Secretary
of Callidus.

23. Pursuant to a guarantee dated March 31, 2014 between Callidus and Baumann,
Baumann guaranteed all obligations of Alken to Callidus under the Credit Agreement
to a limit of $6,000,000.00 (the "Guarantee").

24. By a mortgage dated March 31, 2014, and registered at the Land Titles Office for Red
Deer County, Alberta, on April 8, 2014, as Instrument No. 142 102 977, Baumann
mortgaged to Callidus certain lands (the "Lands") having been appraised at
$6,000,000.00 (the "Mortgage").

25. Pursuant to a pledge and security. agreement (the "Pledge and Security
Agreement) dated March 31, 2014, Baumann pledged certain collateral including,
among other things, all of his present and future rights, title, and interest in and to his
shares in Alken fthe "Collateral"). On or about May 15, 2014, following the
amalgamation of Alken with 1711760 Alberta Ltd., another company Baumann
owned, a further pledge and security agreement (the "Acknowledgement") was
formed under which the initial share pledge to Callidus pursuant to the Pledge and
Security Agreement was confirmed (collectively, the Pledge and Security Agreement
and Acknowledgement are referred to as the "Pledge and Security Agreements").

26. A special relationship giving rise to a duty of care existed between Callidus and
Baumann because:

(a)

(e)

Callidus had a direct financial interest in the transaction in respect of which the
Representations were made;

(b) Callidus and/or its representatives possessed special skill, judgment, or
knowledge pertaining to debt financing;

•
(c) . the advice or information constituting the Representations was provided in the

course of Callidus' business;

(d) the Representations were given deliberately, in the context of commercial
negotiations, and not on a social occasion; and,

the Representations were given in response to a specific enquiry or request
by Baumann.
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27. Callidus' breach of the Representations resulted in a breach of its duty of care.

28. These breaches improperly induced Baumann to execute the Credit Agreement as
Alken's representative, prevented Baumann from protecting his personal position,
increased Baumann's personal liability contrary to the understanding between the
parties, jeopardized his shareholdings in the Company, and harmed his position as a
creditor to the Company by virtue of various shareholder loans he provided.

29. Callidus made the Representations fraudulently or negligently, as may be proven at
the trial of this Action, in order to induce Baumann to cause Alken to enter into the
Credit Agreement with Callidus with a view of profit and the prospect of assuming
control or the assets of Alken at a liquidated price, as further detailed below and as
will be further particularized at the trial of this Action.

(III) Callidus' Breach of Fiduciary Duty

30. Contemporaneous with the execution of the Credit Agreement, a fiduciary relationship
arose and has persisted as between Callidus and Baumann, and as between Callidus
and Aiken.. This relationship arose from the terms of the Credit Agreement and the
'nature of Callidus' performance under it, and as will be further particularized at the
trial of this Action.

31. Pursuant to the Credit Agreement:

(a) the monies made available thereunder were for use by Alken to:

(i) provide working capital;

(ti) payout its existing credit facilities; and

(iii) reduce its indebtedness to certain debenture holders;

(b) Alken made a number of covenants, representations and warranties, and
assumed certain reporting obligations to Callidus regarding its finances;

(c) Callidus A had significant discretion .regarding the disbursement of funds
available under the. Credit FaCilities but such discretion was to be used. in a
commercially reasonable manner'

(d) Callidus' loan A secured by, among other things, a first ranking security
interest in all the assets of Alken, which were ascribed a forced liquidation
value of $21,490,110.00 by an appraiser selected by Callidus; and

Baumann is a personal guarantor of all obligations of Alken to Callidus to a
limit of $6,000,000.00.

(a)

32. In such circumstances:

(a) Callidus as lender had scope for exercise of significant discretion and power;

(b) Callidus A in fact did unilaterally exercise that power or discretion in a
commercially unreasonable and unconscionable manner so as to affect
Baumann's and Alken's legal and practical interests; and
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(c) Baumann and Aiken were peculiarly vulnerable to or at the mercy of Callidus.

33. In 2014-2015 Alken's operations were under significant liquidity pressures. Baumann,
as Alken's President, had understood that in entering the Credit Agreement, Callidus
intended to provide sufficient operating liquidity to increase operational revenues, and
ultimately stabilize and improve Alken's working capital position. Instead, Callidus
"drip fed" capital increases, while accumulating high interest charges and fees.

34. Between March 31, 2014 and in or about March 2015, and as contemplated by the
Credit Agreement, Aiken made multiple funding requests to draw on available monies
from the Credit Facilities. Several of these requests were rejected by Callidus
contrary to the terms of the Credit Agreement. The effect of these rejections was to
prejudice Alken's relationships with its customers and suppliers, and further
deteriorate its operations.

35. Collectively, the repeated and arbitrary denials of Alken's proper funding requests:

(a) resulted in a deterioration of Alken's relationships with its customers and
suppliers, which led to loss of work commitments and potential contracts;

(b) caused Aiken to haVe increasing difficulty in servicing its debt to Callidus and
its debenture holders; and

(c) ultimately stymied Alken's ability to recapitalize and pay out Callidus.

• 36. To date; Aiken has paid Callidus in excess of $3,936,550.44 in interest and fees
purportedly accrued under the Credit Agreement.

37. Callidus' failure to perform under the Credit Agreement and advance to Alken monies
properly available under the Credit Facilities resulted in harm to:

(a) Aiken, in the form of, among other things, its operations significantly
deteriorating and its share value dropping; and

(b) Baumann, by exposing him to potential liability as the personal guarantor
under the Credit Agreement, by deteriorating the value of his equity in Alken,
by jeopardizing his ownership of his Alken shares, and by harming his position
as a creditor to the Company by virtue of various shareholder loans he
provided.

38. In the result, Baumann states that Callidus breached the terms of the Credit
Agreement and  breached its fiduciary duty to Baumann and caused him damages.

39. • Callidus also committed breaches 3f the Pledge and Security Agreement, and
additional breaches of its fiduciary duty to Baumann, as described in more detail 
below.

(IV) Sinclair is Callidus' Agent

40. As the relationship between Aiken and Callidus deteriorated following Alken's
improperly and repeatedly denied requests for funding under the Credit Facilities,
Callidus recommended that Sinclair be hired by Aiken.
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41. Callidus represented to Baumann that Sinclair would be an asset to the Company,
that he was familiar with Callidus loan structures, and that he would liaise between
Aiken and Callidus. Baumann relied on these representations.

42. On December 3, 2014, Sinclair was retained by Aiken pursuant to an engagement
letter (the "Engagement Letter") executed that same day by Baumann and Michael
Baumann on behalf of Aiken.

43. The Engagement Letter provides, among other things, that Sinclair's services to
Aiken were to include:

(a) advising the Company generally;

(b) helping the Company manage its short term liquidity shortfall by assisting in
the development and execution of an agreeable liquidity plan;

(c) helping the Company to turnaround its operations and financial performance
by assisting in the development and execution of an agreeable turnaround
plan;

(d) helping the Company prepare materials and a plan to attract new investment
capital or debt to payout Callidus; and

(e) helping the Company with its business and strategic communications.

44. Pursuant to the Engagerrient Letter, Sinclair's fees for such services • included an
"Initial Work Fee" in the amount of $20,000.00, due and payable in advance of his
commencing work, and a "Monthly Work Fee" of $15,000.00. Aiken has paid Sinclair
these amounts.

45. Baumann states and the fact is that Sinclair never performed the services Aiken
contracted him for.

46. Sinclair did not liaise on behalf of Aiken. Sinclair did not assist in the development of
any restructuring or other plan. Aiken repeatedly submitted funding requests to
Callidus through Sinclair — as Aiken was advised by Callidus to do — but to no avail.

47. On or about January 31, 2015, Aiken issued a termination letter to Sinclair
terminating his engagement with Aiken.

48. On or about February 19, 2015, following discussions with Callidus and, on their
urging, Sinclair was reinstated by verbal agreement. Following this, Sinclair continued
to neglect the services the Engagement Letter contemplated him providing, while
effectively acting as agent to Callidus, either personally or through.Range.

49. Baumann states and the fact is that Callidus forced Sinclair upon Baumann and Aiken
knowing full well that Sinclair would act not as a dispassionate intermediary between
the parties, but rather as Callidus' agent, either personally or through Range. to effect
Callidus' de facto control over Aiken and its assets.

50. Sinclair also acted as the agent of Callidus, either personally or through Range, as
set forth in more detail below. 
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11/) Callidus' and Sinciaies Oppressive Conduct

51. On March 18, 2015, Callidus sent a letter to Aiken, demanding immediate payment of
Alken's indebtedness to Callidus. The letter cited the distressed state of the Alberta
economy amongst the reasons for demanding repayment of the loan. Aiken was
unable to immediately satisfy the demand. At the time of this demand, Aiken was not
in default or otherwise in breach under the Credit Agreement.

52. On April 21, 2015, Baumann resigned from his position as President of Aiken at the
insistence of Callidus, though he remained the Company's majority shareholder.
Baumann's resignation was communicated to Callidus that same day.

53. That same day, Sinclair was appointed President of Aiken. This finalized Callidus'
efforts to install Sinclair as its agent within Aiken and solidified its play to assume de
facto or legal control of the Company.

54. The effect of Callidus' actions was to systematically deteriorate the value of Aiken for
its sole benefit and, having manoeuvred to assume control of the Company through
the• placement of Sinclair, Callidus A then squoht to consolidate its position by
engaging in oppressive conduct against Baumann, the Company's owner, majority
shareholder, and shareholder creditor.

55. On May 26, 2015, Callidus, through its counsel, improperly demanded from Baumann
• his interest in and to his shares in Aiken pursUant to the Pledge and Security

• Agreements. Baumann resisted the•demand.

56. Baumann states and the fact is that Callidus demanded. Baumann relinquish his
shares in Aiken to assume total and wrongful control of the Company.

57. Baumann advances this claim pursuant to Part 19 of the Business Corporations Act,
R.S.A. 2000, c. B-9, as amended from time to time (the "ABCA").

58. Baumann is a "complainant" within the meaning of s. 239(b)(ii) of the ABCA.

59. The actions of Callidus and Sinclair in respect of the conduct of the business and
affairs of Aiken . are oppressive, unfairly prejudicial, and unfairly disregarded the
interests of Baumann as security holder.

60. As a result of these oppressive acts, Callidus and Sinclair have caused serious harm
and prejudice to Aiken as well as to the rights and interests of Baumann as a security
holder and creditor of the company.

61. Baumann is entitled to immediate relief from Callidus and/or Sinclair under the ARCA
in order to remedy and redress past, present and ongoing oppression.

62. Particulars in this regard include the following:

(a) the Defendants by Counterclaim's actions in repeatedly and improperly
denying Alken's requests for funding under the Credit Facilities deteriorated
the value of Aiken to the sole benefit of Callidus and to the detriment of
Baumann by making it increasingly difficult for Aiken to service its debt to
Callidus and thereby increasing the personal liability to Baumann;
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(b) Callidus forced Sinclair upon Baumann and Aiken knowing full well that
Sinclair would act not as a dispassionate intermediary between the parties,
but rather as Callidus' agent to effect Callidus' de facto control over Aiken and
its assets;

(0) following Baumann's forced resignation from the Company, Sinclair was
immediately instated as President, notwithstanding his lack of independence
from Callidus and his being Callidus' agent;

(d) in his capacity as President, Sinclair (or, through him, Callidus) repeatedly
ignored Baumann's requests for information regarding the financial status of
the Company, notwithstanding Baumann's share equity;

(e) in his capacity as President, Sinclair (or, through him, Callidus) repeatedly
denied Baumann's requests to convene a shareholder meeting;

Callidus purported to exercise its rights under the Pledge and Security
Agreements, execution of which Callidus obtained through its negligent and/or
fraudulent misrepresentations, to improperly obtain Baumann's shares in
Aiken; and •

(f)

(g) such further particulars as may be proven at the trial of this Action.

(VI) The Receivership Process 

63. Following his forced resignation as President of Aiken on April 21. 2015, Baumann •
was barred from having any involvement in Aiken or even setting foot on the
Company's premises. His requests or financial records and information about the
operations of the Company were ignored and went unanswered, despite the fact that
he continued to be the maiority shareholder of the Company and the guarantor of its 
Company's debts to Callidus under the Credit Agreement. 

64. In or about May of 2015, Baumann advised Sinclair that he had been contacted by
several individuals interested in purchasina Aiken. Sinclair made.no attempt to pursue
those opportunities, but instead continued to operate the Company as the agent of
Callidus, either personally or through Range. unti l after Callidus put the Company into 
receivership in April of 2016. 

65. Despite Baumann's repeated demands to liauidate Aiken during this timeframe,
Sinclair continued to operate the company as the agent of Callidus, either personally
or through Range. On Apri l 1, 2016, MNP Ltd. ("MNP" or the 'Receiver") was 
appointed by the Court as the Receiver of the undertaking. properly and assets of
Aiken. The application for the appointment of the Receiver was made by Callidus
and supported by an affidavit sworn by Boyer. who was Vice-President of Callidus at
the time. 

66. MNP had acted as financial advisor to Aiken for a brief Period of time immediately
prior to its appointment as Receiver. On March 21, 2016 MNP initiated a process for
the sale of Alken's assets (the "Sales Process").

{00216508v2} -9- 418



Jan. 10. 2018 1:33PM No. 4671 P. 27

67. Sinclair, as the agent of Call idus, was MNP's sole or primary point of contact in its
role as financial advisor to Alken, and directed or instructed MNP with respect to the
Sales Process. 

68. At the request of Callidus, the Receiver was appointed with the lim ited mandate of
completing the Sales Process. Sinclair. as the agent of Callidus, continued to
operate Alken and to direct or instruct MNP with respect to the Sales Process during
the receivership. 

69. After its appointment, the Receiver engaged in a limited advertising process with
respect to Alken's assets. In this regard, the Receiver took some cursory steps to
advertise the assets and relied on Sindairs representations that he would market the
assets of the Company to his allegedly extensive buyer's list. 

70. The Sales Process was extremely short. The initial deadline for offers to purchase 
was April 13, 2016 and this was subsequently extended to April 18, 2016 — less than
one month from the date MNP initiated the Sales Process. 

71. Only four offers were submitted to the Receiver in accordance with the. Sales
Process. Three of these offers were auction proposals and one was an en bloc offer
to purchase submitted by Call idus.

72. The Receiver recommended acceptance of the Callidus offer. which was structured 
such that Altair, a wholly-owned subsidiary of Callidus, would be the vehicle through 
which Callidus would acquire the undertaking, property and assets of Aiken. •

73. Altair was incorporated on April 28, 2016 to constitute this vehicle. Callidus is the
sole shareholder of Altair, Sinclair is the President and Chief Operating Officer of
Altair, and Kevin Schmidt, a former Alken employee. is the Vice-President of Altair. 
At the time of Altair's incorporation, its sole director was Boyer. At present its
directors are David Reese, President and Chief Operating Officer of Callidus, and Jim
Riley, Secretary of Callidus.

74. On May 4, 2016, the Alberta Court of Queen's Bench granted an Approval and
Vesting Order approving the sale of Alken's assets to Altair and vesting Alken's right 
title and interest in and to such assets in Altair (the "Vesting Order"). The sale was

' effectively a credit bid for the entire amount of Alken's debt to Call idus less 
$4,600..900, which was the approximate princiol amount allegedly due and owing
under the Guarantee. 

75. The purchase and sale of the transaction approved by the Vesting Order was
completed on June 8 2016. 

(VII) The Corporate Opportunities

76. On or about March 24, 2016 Sinclair made MNP aware of a potential agreement
between Alken and a Kuwaiti consulting company_to cooperate in securincL contracts
in Egypt to drill wells (the "M01,). On or about March 28. 2016 Sinclair provided
MNP with a Memorandum of Agreement between Alken and Petro Staff International
regarding a potential contract with "Egyptian Authorities" to drill wells in Egypt (the
"First MOA"). On or about Apri l 12. 2016 Sinclair provided MNP with a Memorandum
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of Agreement between Aiken and PTSME Company regarding the drilling of wells in 
Egypt (the "Second MOA"). 

77. Sinclair executed both the First MOA and the Second MOA on behalf of Aiken on 
March 23 2016 and entered into the MOU on behalf of Aiken on a date which is 
unknown to Baumann. Although Sinclair ostensibly acted on behalf of Aiken in
entering into the MOU and negotiating and executing the First MOA and the Second
MOA, he took these actions as the agent of Callidus and without the knowledge of
Baumann. The corporate opportunities evidenced by the First MOA, the Second 
MOA and the MOU are referred_ to collectively herein as the "Corporate
Opportunities". 

78. Sinclair, as the agent of Callidus, pursued the Corporate Opportunities and 
negotiated and entered into the First MOA, the Second MOA and the MOU
immediately prior to and during the period of the receivership and the marketing of
Alken's assets. The Corporate Opportunities were developed using Baumann  and 
Alken's 30-years of expertise funds corporate strategy, and confidential information 

79. A spreadsheet was prepared by or at the direction of Callidus or Sinclair as its agent
during this time period which set out the value of the Corporate Opportunities (the 
"Spreadsheet"). However, at the direction and behest of Catlidus or Sinclair as its
agent. the only disclosure of the Corporate Opportunities which was made in the
course of the advertising and sale process was a limited and selective degree of
disclosure made to six (6) Parties which had previously signed confidentiality 
agreements, all of Which were only in erested in Alken's equipment. •

80. Had the First MOA, Second MOA, MOU and Spreadsheet been fully disclosed to
parties with an interest in pursuing the Corporate Opportunities, this would have 
significantly increased the value of Alken's assets available for sale in the 
receivership process, and correspondingly decreased the amount for which Callidus
could pursue Baumann under the Guarantee. To the best of Baumann's information 
gnd knowledge, the Corporate Opportunities and the goodwill of Aiken were not
appraised and no consideratLon was paid by Altair for the same.

81. The existence_of the Corporate Opportunities and Spreadsheet was not disclosed to 
Baumann until after the Vesting Order was issued. Copies of the First MOA, Second 
MOA, MOU and Spreadsheet have never been provided to Baumann despite his
requests and demands as the Current President and majority shareholder of Aiken. 

82. Since the closing of the transaction approved by the Vesting Order. Callidus has been
pursuing the Corporate Opportunities through its wholly-owned subsidiary, Altair, with 
the involvement and assistance of Sinclair. either personally or through Sinclair
Range. In or about August of 2016, Callidus reported a $32,000,000 'yield 
enhancement" in connection with one of its loans in the period from March 1, 2016 to
June 30 2016 and indicated that it had helped an unnamed company go into an
"additional business" which would allow it to realize potentially bill ions of dollars in 
revenue. Baumann believes this loan to be the Credit Agreement. the unnamed
company to be Aiken and the "additional business" to be the Corporate
Opportunities. 
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'VIII) Management of Aiken During the Receivership Process

83. As noted above, Sinclair operated Aiken as the agent of Callidus, either personally or
through Range, between April 21, 2015 and May 4. 2016. During this short time,
Alken's indebtedness to Callidus increased by approximately $8,000,000 and its total
indebtedness to al l creditors increased by over $11,000.000. The funds loaned by
Callidus to Aiken during this period were above and beyond the maximum amounts
set out in the Credit Agreement, andsontrary to sound financial logic or wisdom. 

84. Baumann states, and the fact is, that Sinclair, as the agent of Callidus, ran the
Company into the ground during this time period so that Call idus could put the 
Company into receivership and accomplish the following objectives: 

(a) call on the Guarantee, foreclose on the Lands and obtain a deficiency
judgment against Baumann. and 

(b) wrongfully appropriate the Corporate Opportunities through its wholly-owned 
subsidiary, Altair. 

85. In the alternative, Sinclair and Callidus operated Aiken in a commercially
unreasonable manner and unnecessarily increased the amount of the debt with willful
or reckless disregard for the interejfs of Aiken, its shareholders or the guarantor,
Baumann. As a result, Baumann has suffered damages. 

86. During the time • Sinclair operated Aiken as the agent of Call idus. no financial .
statements were prepared for the Company and the necessary corporate filings for
the Company were not attended to. In particular, no financial statements were
prepared for the fiscal years ending March 31, 2015 and March 31, 2016. 

(IX) Additional Breaches and Wrongful Conduct of Callidus and Sinclair

87. On May 26, 2015, Callidus purported to invoke its rights under the Pledge and
Security Agreement, advising Baumann that: 

(a) he had no right to vote or take any other action with respect to any of the
Collateral, includ ing his shareholdings in Aiken:

(b) Callidus was entitled to vote and take all other action with respect to the
Collateral, including his shareholdings in Aiken: and

(c) Pursuant to an irrevocable power of attorney set out in section 7.10 of the
Pledge and Security Agreement (the "Power of Attorney"), he had
irrevocably authori ed and appointed Callidus as his true and lawful attorney
to do any acts relating to the Collateral including his shareholdings in Aiken. 

88. From That date until the date of the Vesting Order. all actions taken by or on behalf of
Aiken were taken at the direction of Cal lidus pursuant to the Power of Attorney. This 
included. but was not limited to. all actions taken by Sinclair as the agent of Callidus. 

89. In or about May or June of 2015, Callidus appointed Sinclair as the sole director of
Aiken pursuant to the Power of Attorney. 
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90. As Baumann's true and lawful attorney under the Power of Attorney, Callidus owed
Baumann a fiduciary duty and was obligated to act with the utmost loyalty and good
faith in exercising his rights as the majority shareholder of Alken. 

91. In taking the actions set out above, including but not limited to directing Sinclair to
take the actions set out therein or knowing that he was taking such actions as its
agent, Callidus was in a conflict of interest and breached the fiduciary duties which it
owed to Baumann under the Power of Attorney. 

92. Uti lizing the Power of Attorney its wholly-owned subsidiary Altair. and the
receivership process, Callidus and its agent. Sinclair, conspired to misappropriate the
Corporate Opportunities from Alken, intentionally interfered with Alken's economic
relations by misappropriating the Corporate Opportunities and perpetrated a civil
fraud on Alken and Baumann, thereby causing damages to Baumann as the majority
shareholder of Alken and the guarantor of its indebtedness to Callidus. 

93. Callidus has employed similar schemes in some cases also involving Sinclair. to
wrongfully and fraudulently obtain control of assets of other borrowers and guarantors
and reap significant_profits for itself when those assets are resold. 

94. The conduct of the Defendants by Counterclaim as aforesaid was and is in deliberate 
flagrant, contumelious and high-handed violation of the rights of Baumann as the
majority shareholder of Alken and the guarantor of its indebtedness to Callidus. Such
conduct is deserving of sanction by an award of punitive, exemplary or aggravated
damages. 

IX) Callidus Breached its Duty of Honest Contractual Performance

95. It is a term of the Credit Agreement and the Pledge and Security Agreements
express or implied, that the Parties shall conduct themselves at all times in good faith,
and engage in fair and honest dealing.

96. In breach of the Credit Agreement and the Pledge and Security Agreements, Callidus
failed to conduct itself in good faith and has failed to engage fairly and honestly with
Baumann in relation to its performance under the Credit Agreement and the Pledge
and Security Agreements, including but not l imited to the purported. invocation of its
rights under the Pledge and Security Agreement as aforesaid. 

97. The Plaintiff by Counterclaim pleads and relies upon the Unconscionable
Transactions Act, RSA 2000, c U-2. 

(XI) Real and Substantial Connection to Alberta

98. A real and substantial connection exists between the subject matter of this claim and
Alberta, based on the following:

(a) The claim relates to an oppressive action and breaches of various duties as
described above, all of which were committed in Alberta;

(b) The claim relates to an Alberta company; and

(c) The claim relates to damages sustained in Alberta.

{00218508v2} -13- 422



Jan. 10. 2018 1:34PM No.4671 P. 31

Place of Trial

99. The Plaintiff by Counterclaim proposes that the trial of this Action be held at the
Calgary Courts Centre in the City of Calgary, in the Province of Alberta.

100. The trial of this Action will take less than 25 days.

101. The Plaintiff by Counterclaim further proposes that this Action be tried as a
consolidated Action with Court of Queen's Bench Action No. 1501-05314, Court of
Queen's Bench Action No. 1501-05769 and Court of Queen's Bench Action No. A
1610-001573 (collectively, the "Instant Actions"), the basis for consolidation being
that:

(a) the Instant Actions involve the same transaction and events;

(b) the parties in the instant Actions are identical; and

(c) the Instant Actions involve common issues of law and fact.

Remedy sought:

102. Relief against Callidus for negligent or fraudulent misrepresentation.

103. An Order setting aside or varying the Guarantee, Mortgage, and Pledge and Security
Agreements:

•
104. Damages against the Defendants by Counterclaim, and each of them, for breach of

fiduciary duty and breach of honesty.

105. Damages against Callidus. Sinclair and Altair for misappropriation of the Corporate
Opportunities. conspiracy civil fraud and intentional interference with economic
relations.

106. An accounting and disgorgement of all income and profits made and received by the
Defendants by Counterclaim as a result of the wrongful and fraudulent conduct
referred to above. 

107. An order setting off damages Payable by Callidus herein against any damages which 
may be ordered to be paid to Callidus in connection with its claim in this action. 

108. Relief from the oppressive, unfairly prejudicial and unfairly disregarding conduct of
the Defendants by Counterclaim A .

109. Damages resulting from the oppressive, unfairly prejudicial and unfairly disregarding
conduct of the Defendants by Counterclaim.

110. Punitive, exemplary or aggravated damages in an amount to be determined by this
Honourable Court;

111. An Order granting that all legal costs and expenses incurred be allowed to the
Plaintiff by Counterclaim on a solicitor and client basis.

112. An Order:
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(a) to effect the consolidation of the Instant Actions; and

(b) requiring the taking of such steps and the doing of such things as are required
to effect the consolidation of the Instant Actions.

113. Such further and other relief and Orders this Honourable Court deems just and proper
in the circumstances.

NOTICE TO THE DEFENDANT(S) BY COUNTERCLAIM
You only have a short time to do something to respond to this counterclaim:

20 days if you are served in Alberta

1 month if you are served outside Alberta but in Canada

2 months if you are served outside Canada.

You can respond by filing a statement of defence or a demand for notice to
counterclaim in the Office of the Clerk of the Court of Queen's Bench at Calgary,
Alberta, AND serving your statement of defence or a demand for notice to
counterclaim on the plaintiff(s) by counterclaim's address for service.

WARNING
If you do not file and serve a statement of defence or a demand for notice to ‘•
counterclaim within your time period, you risk losing the law suit automatically. If you
do not file, or do not serve, or are late in doing either of these things, a court may give
a judgment to the plaintiff(s) by counterclaim against you after notice of the application
has been served on you.
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Court File Number

Court

Judicial Centre

Plaintiff by Counterclaim

Defendants by
Counterclaim

And

Court File Number

Court

Judicial Centre

Plaintiff by Counterclaim

Defendants by
Counterclaim

Document

Address for Service and
Contact Information of
Party Filing this Document

1501-05314

COURT OF QUEEN'S BENCH OF ALBERTA

CALGARY

KEVIN BAUMANN

CALLIDUS CAPITAL CORPORATION, SCOTT
SINCLAIR

1501-05769

COURT OF QUEEN'S BENCH OF ALBERTA

CALGARY

KEVIN BAUMANN

CALLIDUS CAPITAL CORPORATION, SCOTT
SINCLAIR

COUNTERCLAIM

Norton Rose Fulbright Canada LLP
400 3rd Avenue SW, Suite 3700
Calgary, Alberta T2P 41-12 CANADA

Kevin Barr
kevin.barr©nortonrosefulbright.com
Tel: +1 403267.8142
Fax: +1 403.264.5973

CLER1g1F3T E COURT
Clen

JUN 2 9 2015
JUDICIAL CENTREOF CALGARY

Lawyers for the Plaintiff by Counterclaim Kevin Baumann
File No.: 01029563-0001

NOTICE TO DEFENDANTS BY COUNTERCLAIM

You are being sued. You are a defendant by counterclaim. .

Go to the end of this document to see what you can do and when you must do it.

NOTE: State below only facts and not evidence [Rule 13.61

Statement of facts relied on:
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1. The Defendant Kevin Baumann ("Baumann" or the "Plaintiff by Counterclaim")
repeats each and every allegation of fact contained in his Statements of Defence in
Queen's Bench Action Nos. 1501-05314 and 1501-05769, which Actions were
commenced by Callidus Capital Corporation ("Callidus").

III The Parties

2. Baumann is an individual businessman residing in Bluffton, Alberta. Until his
resignation on April 21, 2015, he was President, officer, and director of Aiken Basin
Drilling Ltd. ("Aiken" or the 'Company") which was founded in 1982 and purchased
by Baumann in or about February, 2013.

3. Aiken is a private company that provides water well drilling and associated services to
oil and gas producers across Western Canada.

4. Baumann holds 60 common shares and 1,602,688 Series 1 Preferred Shares in
Aiken collectively amounting to 60% of the Company's shares.

5. Callidus is an Ontario corporation in the business of high risk distressed debt lending.
Callidus extended a loan to Aiken pursuant to an agreement dated and effective as of
March 31, 2014 (the "Credit Agreement"), under which Callidus granted certain
credit facilities to Aiken bearing an aggregate credit limit of $28,500,000.00 at an
interest rate of 18% (21% default rate) (the "Credit Facilities").

6. Scott Sinclair ("Sinclair') is an individual who resides in Toronto, Ontario. Sinclair is a
Managing Director of Range Corporate Advisors. On April 21, 2015, Sinclair was
appointed and remains the President of Aiken.

7. As further detailed below and as will be further particularized at the trial of this Action,
by virtue of Callidus' placement of Sinclair within Aiken, Sinclair and Callidus together,
or Callidus through Sinclair acting as its agent, were the legal and de facto controlling
mind(s) or principal(s) of Aiken.

8. Callidus and Sinclair are collectively referred to herein as the "Defendants by
Counterclaim".

(II) Callidus' Negligent or Fraudulent Misrepresentation Induced Baumann 

9. Historically, Aiken obtained traditional operating capital and financing from Servus
Credit Union ("Servus") under various credit facilities and loan agreements. In or
about the Fall of 2013, Baumann was introduced to certain Callidus representatives.
Shortly thereafter Aiken sought a commercial loan from Callidus in the form of certain
credit facilities.

10. Callidus advertised its credit facilities as bearing few, if any, covenants, and as being
tailored to companies in financial distress.

11. In reliance on Callidus' representations that it provided financial flexibility to
distressed companies, Aiken severed its relationship with Servus and commenced
negotiations with Callidus.
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12. Negotiations between Aiken and Callidus were primarily conducted by Baumann on
behalf of Aiken, and by James Hall ("Hall"), Craig Boyer ("Boyer"), Mark Wilk
("Wilk"), Newton Glassman ("Glassman") and Dustin White ("White") on behalf of
Callidus. Hall, Boyer, and Wilk were, at all material times hereto, Vice-Presidents at
Callidus.

13. During negotiation of the Credit Agreement, Callidus, through its representatives Hall,
Boyer, Wilk, Glassman and White and otherwise, represented to Baumann and
Aiken, among other things, that:

(a) the Credit Facilities would not require as security personal guarantees of
Baumann or the other Aiken shareholders;

' (b) the Credit Facilities were designed to provide companies in distressed
situations or in shifting markets — Alken's precise circumstances — with
considerable financial flexibility; and

(c) the reason their loans bore interest rates as high as 18-20% per year was that
they did not require personal guarantees as collateral and they provided
considerable financial flexibility in exchange.

(the "Representations")

Baumann relied on the Representations. But for the Representations, Baumann, as
Alken's President, would not have sought debt financing from Callidus.

14. However, at the eleventh hour, and in breach of its representations and its duty of
care to Baumann, Callidus suddenly changed its position and required personal
guarantees from all of Alken's shareholders.

15. In breach of its representations and its duty of care to Baumann, Callidus demanded
a personal guarantee from Baumann bearing a limit of $6,000,000.00.

16. In further breach of its representations and its duty of care to Baumann, Callidus also
demanded a mortgage of real property then in Baumann's name, which was
appraised at $6,000,000.00.

17. In further breach of its representations and its duty of care to Baumann, Callidus
demanded a pledge of all of Baumann's shares in Aiken in favour of Callidus, as
further security for Alken's indebtedness to Callidus under the Credit Agreement.

18. Alken was not in a position to negotiate. The parties occupied grossly unequal
positions of bargaining strength. Aiken was distressed, had terminated its previous
credit facilities in reliance on Callidus' representations, and required immediate
access to working capital to meet its suppliers', customers', and payroll demands
failing which it would not be able to continue as a going concern. In these
circumstances, Callidus exerted undue influence in procuring the personal guarantee,
mortgage, and share pledge of Baumann.

19. As a result, on March 31, 2014, in reliance on Callidus' representations and induced
thereby, Baumann caused Aiken to enter the Credit Agreement with Callidus,
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whereby Baumann was personally liable pursuant to the personal guarantee
associated with the Credit Agreement.

20. The Credit Agreement was executed by Baumann on behalf of Alken, and by David
Reese, Chief Operating Officer of Callidus, and James Riley, Director and Secretary
of Callidus.

21. Pursuant to a guarantee dated March 31, 2014 between Callidus and Baumann,
Baumann guaranteed all obligations of Alken to Callidus under the Credit Agreement
to a limit of $6,000,000.00 (the "Guarantee").

22. By a mortgage dated March 31, 2014, and registered at the Land Titles Office for Red
Deer County, Alberta, on April 8, 2014, as Instrument No. 142 102 977, Baumann
mortgaged to Callidus certain lands having been appraised at $6,000,000.00 (the
"Mortgage").

23. Pursuant to a pledge and security agreement (the "Pledge and Security
Agreement") dated March 31, 2014, Baumann pledged, among other things, all of his
present and future rights, title, and interest in and to his shares in Aiken. On or about
May 15, 2014, following the amalgamation of Alken with 1711760 Alberta Ltd.,
another company Baumann owned, a further pledge and security agreement (the
"Acknowledgement") was formed under which the initial share pledge to Callidus
pursuant to the Pledge and Security Agreement was confirmed (collectively, the
Pledge and Security Agreement and Acknowledgement. are referred to as the
"Pledge and Security Agreements").

24. A special relationship giving rise to a duty of care existed between Callidus and
Baumann because:

(a) Callidus had a direct financial interest in the transaction in respect of which the
Representations were made;

(b) Callidus and/or its representatives possessed special skill, judgment, or
knowledge pertaining to debt financing;

(c) the advice or information constituting the Representations was provided in the
course of Callidus' business;

(d) the Representations were given deliberately, in the context of commercial
negotiations, and not on a social occasion; and,

(e) the Representations were given in response to a specific enquiry or request
by Baumann.

25. Callidus' breach of the Representations resulted in a breach of its duty of care.

26. These breaches improperly induced Baumann to execute the Credit Agreement as
Alken's representative, prevented Baumann from protecting his personal position,
increased Baumann's personal liability contrary to the understanding between the
parties, jeopardized his shareholdings in the Company, and harmed his position as a
creditor to the Company by virtue of various shareholder loans he provided.
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27. Callidus made the Representations fraudulently or negligently, as may be proven at
the trial of this Action, in order to induce Baumann to cause Alken to enter into the
Credit Agreement with Callidus with a view of profit and the prospect of assuming
control or the assets of Alken at a liquidated price, as further detailed below and as
will be further particularized at the trial of this Action.

(III) Callidus' Breach of Fiduciary Duty

28. Contemporaneous with the execution of the Credit Agreement, a fiduciary relationship
arose and has persisted as between Callidus and Baumann, and as between Callidus
and Alken. This relationship arose from the terms of the Credit Agreement and the
nature of Callidus' performance under it, and as will be further particularized at the
trial of this Action.

29. Pursuant to the Credit Agreement:

(a) the monies made available thereunder were for use by Alken to:

(i) provide working capital;

(ii) payout its existing credit facilities; and

(iii) reduce its indebtedness to certain debenture holders;

(b) Alken made a number of covenants, representations and warranties, and
assumed certain reporting obligations to Callidus regarding its finances;

(c) Callidus has significant discretion regarding the disbursement of funds
available under the Credit Facilities;

(d) Callidus' loan is secured by, among other things, a first ranking security
interest in all the assets of Alken, which were ascribed a forced liquidation
value of $21,490,110.00 by an appraiser selected by Callidus; and

(e) Baumann is a personal guarantor of all obligations of Alken to Callidus to a
limit of $6,000,000.00.

30. In such circumstances:

(a) Callidus as lender had scope for exercise of significant discretion and power;

(b) Callidus can and in fact did unilaterally exercise that power or discretion so as
to affect Baumann's and Alken's legal and practical interests; and

(c) Baumann and Alken were peculiarly vulnerable to or at the mercy of.Callidus.

31. In 2014-2015 Alken's operations were under significant liquidity pressures. Baumann,
as Alken's President, had understood that in entering the Credit Agreement, Callidus
intended to provide sufficient operating liquidity to increase operational revenues, and
ultimately stabilize and improve Alken's working capital position. Instead, Callidus
"drip fed" capital increases, while accumulating high interest charges and fees.
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32. Between March 31, 2014 and in or about March 2015, and as contemplated by the
Credit Agreement, Aiken made multiple funding requests to draw on available monies
from the Credit Facilities. Several of these requests were rejected by Callidus
contrary to the terms of the Credit Agreement. The effect of these rejections was to
prejudice Alken's relationships with its customers and suppliers, and further
deteriorate its operations.

33. Collectively, the repeated and arbitrary denials of Alken's proper funding requests:

(a) resulted in a deterioration of Alken's relationships with its customers and
suppliers, which led to loss of work commitments and potential contracts;

(b) caused Aiken to have increasing difficulty in servicing its debt to Callidus and
its debenture holders; and

(c) ultimately stymied Alken's ability to recapitalize and pay out Callidus.

34. To date, Aiken has paid Callidus in excess of $3,936,550.44 in interest and fees
purportedly accrued under the Credit Agreement.

35. Callidus' failure to perform under the Credit Agreement and advance to Aiken monies
properly available under the Credit Facilities resulted in harm to:

(a) Aiken, in the form of, among other things, its operations significantly
deteriorating and its share value dropping; and

(b) Baumann, by exposing him to potential liability as the personal guarantor
under the Credit Agreement, by deteriorating the value of his equity in Aiken,
by jeopardizing his ownership of his Aiken shares, and by harming his position
as a creditor to the Company by virtue of various shareholder loans he
provided.

36. In the result, Baumann states that Callidus breached its fiduciary duty to Baumann
and caused him damages.

(IV) Sinclair is Callidus' Agent

37. As the relationship between Aiken and Callidus deteriorated following Alken's
improperly and repeatedly denied requests for funding under the Credit Facilities,
Callidus recommended that Sinclair be hired by Alken.

38. Callidus represented to Baumann that. Sinclair would be an asset to the Company,
that he was familiar with Callidus loan structures, and that he would liaise between
Aiken and Callidus. Baumann relied on these representations.

39. On December 3, 2014, Sinclair was retained by Aiken pursuant to an engagement
letter (the "Engagement Letter) executed that same day by Baumann and Michael
Baumann on behalf of Aiken.

40. The Engagement Letter provides, among other things, that Sinclair's services to
Aiken were to include:
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(a) advising the Company generally;

(b) helping the Company manage its short term liquidity shortfall by assisting in
the development and execution of an agreeable liquidity plan;

(c) helping the Company to turnaround its operations and financial performance
by assisting in the development and execution of an agreeable turnaround
plan;

(d) helping the Company prepare materials and a plan to attract new investment
capital or debt to payout Callidus; and

(e) helping the Company with its business and strategic communications.

41. Pursuant to the Engagement Letter, Sinclair's fees for such services included an
"Initial Work Fee" in the amount of $20,000.00, due and payable in advance of his
commencing work, and a "Monthly Work Fee" of $15,000.00. Aiken has paid Sinclair
these amounts.

42. Baumann states and the fact is that Sinclair never performed the services Aiken
contracted him for.

43. Sinclair did not liaise on behalf of Aiken. Sinclair did not assist in the development of
any restructuring or other plan. Aiken repeatedly submitted funding requests to
Callidus through Sinclair — as Aiken was advised by.Callidus to do — but to no avail.

44. On or about January 31, 2015, Aiken issued a termination letter to Sinclair
terminating his engagement with Aiken.

45. On or about February 19, 2015, following discussions with Callidus and on their
urging, Sinclair was reinstated by verbal agreement. Following this, Sinclair continued
to neglect the services the Engagement Letter contemplated him providing, while
effectively acting as agent to Callidus.

46. Baumann states and the fact is that Callidus forced Sinclair upon Baumann and Aiken
knowing full well that Sinclair would act not as a dispassionate intermediary between
the parties, but rather as Callidus' agent to effect Callidus' de facto control over Aiken
and its assets.

(V) Callidus' and Sinclair's Oppressive Conduct

47. On March 18, 2015, Callidus sent a letter to Aiken, demanding immediate payment of
Alken's indebtedness to Callidus. The letter cited the distressed state of the Alberta
economy amongst the reasons for demanding repayment of the loan.• Aiken was
unable to immediately satisfy the demand. At the time of this demand, Aiken was not
in default or otherwise in breach under the Credit Agreement.

48. On April 21, 2015, Baumann resigned from his position as President of Alken; though
he remained the Company's majority shareholder. Baumann's resignation was
communicated to Callidus that same day.
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49. That same day, Sinclair was appointed President of Aiken, a position he continues to
hold. This finalized Callidus' efforts to install Sinclair as its agent within Aiken and
solidified its play to assume de facto or legal control of the Company.

50. The effect of Callidus' actions has been to systematically deteriorate the value of
Aiken for its sole benefit and, having maneuvered to assume control of the Company
through the placement of Sinclair, Callidus now seeks to consolidate its position by
engaging in oppressive conduct against Baumann, the Company's owner, majority
shareholder, and shareholder creditor.

51. On May 26, 2015, Callidus, through its counsel, improperly demanded from Baumann
his interest in and to his shares in Aiken pursuant to the Pledge and Security
Agreements. Baumann resisted the demand.

52. Baumann states and the fact is that Callidus demanded Baumann relinquish his
shares in Aiken to assume total and wrongful control of the Company.

53. Baumann advances this claim pursuant to Part 19 of the Business Corporations Act,
R.SA. 2000, c. B-9, as amended from time to time (the "ABCA").

54. Baumann is a "complainant" within the meaning of s. 239(b)(ii) of the ABCA.

55. The actions of Callidus and Sinclair in respect of the conduct of the business and
affairs of Aiken are oppressive, unfairly prejudicial, and unfairly disregarded the
interests .of Baumann as security holder.

56. As a result of these oppressive acts, Callidus and Sinclair have caused serious harm
and prejudice to Aiken as well as to the rights and interests of Baumann as a security
holder and creditor of the company.

57. Baumann is entitled to immediate relief from Callidus and/or Sinclair under the ABCA
in order to remedy and redress past, present. and ongoing oppression. In particular
but without limitation, Baimann is entitled to immediate relief to rectify the state of
corporate governance at Aiken on a going forward basis. Baumann claims interim
and final Orders restraining Sinclair from taking further actions as President, and
removing Sinclair as President. Baumann claims Orders appointing an interim
independent board of directors and President, and directing the convening of a
shareholder meeting. Baumann claims interim and final Orders restraining Callidus
from taking further actions through Sinclair as its agent inasmuch as those actions
bear in any way upon Aiken and its assets.

58. Particulars in this regard include the following:

(a) the Defendants by Counterclaim's actions in repeatedly and improperly
denying Alken's requests for funding under the Credit Facilities deteriorated
the value of Alken to the sole benefit of Callidus and to the detriment of
Baumann by making it increasingly difficult for Aiken to service its debt to
Callidus and thereby increasing the personal liability to Baumann;

(b) Callidus forced Sinclair upon Baumann and Aiken knowing full well that
Sinclair would act not as a dispassionate intermediary between the parties,
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but rather as Callidus' agent to effect Callidus' de facto control over Aiken and
its assets;

following Baumann's resignation from the Company, Sinclair was immediately
instated as President, notwithstanding his lack of independence from Callidus
and his being Callidus' agent;

in his capacity as President, Sinclair (or, through him, Callidus) repeatedly
ignored Baumann's requests for information regarding the financial status of
the Company, notwithstanding Baumann's share equity;

in his capacity as President, Sinclair (or, through him, Callidus) repeatedly
denied Baumann's requests to convene a shareholder meeting;

Callidus purported to exercise its rights under the Pledge and Security
Agreements, execution of which Callidus obtained through its negligent and/or
fraudulent misrepresentations, to improperly obtain Baumann's shares in
Aiken; and

such further particulars as may be proven at the trial of this Action.

Callidus Breached its Duty of Honest Contractual Performance 

59. It is a term of the Credit Agreement, express or implied, that the Parties shall conduct
themselves at all times in good faith, and engage in fair and. horiest dealing. •

60. In breach of the Credit Agreement, Callidus has failed to conduct itself in good faith
and has failed to engage fairly and honestly with Baumann in relation to its
performance under the Credit Agreement.

fVII) Real and Substantial Connection to Alberta 

61. A real and substantial connection exists between the.subject matter of this claim and
Alberta, based on the following:

(a) The claim relates to an oppressive action and breaches of various duties as
described above, all of which were committed in Alberta;

(b) The claim relates to an Alberta company; and

(c) The claim relates to damages sustained in Alberta.

Place of Trial

62. The Plaintiff by Counterclaim proposes that the trial of this Action be held at the
Calgary Courts Centre in the City of Calgary, in the Province of Alberta.

63. The trial of this Action will take less than 25 days.

64. The Plaintiff by Counterclaim further proposes that this Action be tried as a
consolidated Action with Court of Queen's Bench Action No. 1501-05314 and Court
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of Queen's Bench Action No. 1501-05769, (collectively, the "Instant Actions"), the
basis for consolidation being that:

(a) the Instant Actions involve the same transaction and events;

(b) the parties in the Instant Actions are identical; and

(c) the Instant Actions involve common issues of law and fact.

Remedy sought:

65. Relief against Callidus for negligent or fraudulent misrepresentation.

66. An Order setting aside or varying the Guarantee, Mortgage, and Pledge and Security
Agreements.

67. Damages against the Defendants by Counterclaim, and each of them, for breach of
fiduciary duty and breach of honesty.

68. Relief from the oppressive, unfairly prejudicial and unfairly disregarding conduct of
the Defendants by Counterclaim as, such relief is particularized at paragraph 57
above.

69. Damages resulting from the oppressive, unfairly prejudicial and unfairly disregarding
conduct of the Defendants. by Counterclaim.

70. An Order granting that all legal costs and expenses incurred be allowed to the
Plaintiff by Counterclaim on a solicitor and client basis.

71. An Order:

(a) to effect the consolidation of the Instant Actions; and

(b) requiring the taking of such steps and the doing of such things as are required
to effect the consolidation of the Instant Actions.

72. Such further and other relief and Orders this Honourable Court deems just and proper
in the circumstances.
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NOTICE TO THE DEFENDANT(S) BY COUNTERCLAIM
You only have a short time to do something to respond to this counterclaim:

20 days if you are served in Alberta

1 month if you are served outside Alberta but in Canada

2 months if you are served outside Canada.

You can respond by filing a statement of defence or a demand for notice to
counterclaim in the Office of the Clerk of the Court of Queen's Bench at Calgary,
Alberta, AND serving your statement of defence or a demand for notice to
counterclaim on the plaintiff(s) by counterclaim's address for service.

WARNING
If you do not file and serve a statement of defence or a demand for notice to
counterclaim within your time period, you risk losing the law suit automatically. If you
do not file, or do not serve, or are late in doing either of these things, a court may give
a judgment to the plaintiff(s) by counterclaim against you after notice of the application
has been served on you.
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CONFIDENTIAL - ANDREW LEVY
August 30, 2017

Page 44

1 MR. LESLIE: Her name is --

2 Q. I can ask you that question, too.

3 Jackie McNish (phonetic)?

4 A. No. I never got a call from the Wall Street

5 Journal in New York.

6 Q. So you made no comment to them whatsoever?

7 You've already said you didn't speak to them, but

8 you did say that you did have some general

9 discussions with the Brownsville Herald. To my

10 knowledge, they -- did they ever write an article?

11 Because I've never seen an article:

12 A. I think they did write an article and asked

13 'whether I was in bankruptcy and some people haven't

14 been paid. I don't know --

15 MR. BISHOP: It would've probably been in,

16 like, 2015.

17 A. A long time ago.

18 Q. It would have nothing to do with this

19 what we're talking about today?

20 A. No.

21 Q. It was just about the fact that there was a

22, bankruptcy at Esco Marine and --

23 MR. BISHOP: Yeah. It was kind of a big

24 Ontario news story.

25 Q. Now, let's take a -- because I'm going to go
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1 -- maybe we'll take, like, just a quick ten-minute

2 break, because I'm going to go into -- just so that

3 people know, I'm going to go into more of a

4 discussion about other third parties in a second,

5 but it's probably a good time to take a ten-,

6 15-minute break.

7 THE VIDEOGRAPHER: We're going off the

8 record; the time is 11:23.

9 (Whereupon, a break was taken at 11:23 a.m.,

10 and the interview resumed at 11:42 a.m.)

11 THE VIDEOGRAPHER: One moment. This marks

12 the beginning of Media Number 2 in the video

13 meeting of Andrew Levy. We are now back on the

14 record. The time is 11:42.

15 Q. Mr. Levy, just before we start, I did speak

16 at the break, and I think it is actually, it's

17 Bruce Livesy who's with the Rogers Business Journal

18 that was -- that we talked about.

19 A. Okay.

20 MR. RILEY: May I speak?

21 MR. LESLIE: Yeah, sure.

22 MR. RILEY: Bruce Livesy was a freelancer

23 who wanted to have an article published by the

24 Rogers Business Journal.

25 A. But who's with Mosaic?
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1 MR. RILEY: It appears to be the same

2 person.

3 A. Same guy? Oh, I see. No wonder why I

4 confused him. It's the same guy.

5 MR. RILEY: That's what I'm saying.

6 Q. That's why you were confused and that's

7 A. So he does everything. He makes a living

8 doing all kinds of things.

9 Q. I just want to go back to -- just to -- the

10 meeting in Albany. Other than the guarantors that

11 you mentioned and the lawyers, were there any other

12 parties at the meeting in Albany?

13 A.' No.

14 Q. And when we talked about the funding or the

15 possible funding should there have been a Ricoh

16 action, when we were talking about third-party

17 funding, you were talking about some of these

18 litigation funds that fund all kinds of different

19 litigation; there wasn't anybody specific they were

20 going to for the funding? You said Boies, Smith?

21 A. No, no. Boies, Schiller. Boies, Schiller

22 had gone to several litigation funds to fund this,

23 you know, Ricoh case.

24 Q. These were just generic litigation finds;

25 they are no connection to Callidus or Catalyst?
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1 A. Oh, no, no, no, no. These are big -- you

2 know, one of the most -- a company called

3 Parabellum. I think Parabellum is in London

4 based in London, anyway. So, you know, these are

5 big operations.

6 Q. We spoke about at least two third parties

7 outside of the guarantor that we spoke of that you

8 had some contact with, and that was Mr. Livesy who

9 gave you a call directly, and you've already gave

10 your testimony about that together with the fact

11 that you had contacted Mr. Milm Smith regarding a

12 report from WestFace. Did you have contact or did

13 any other third party contact you whatsoever about

14 anything in relation to your litigation with

15 Callidus?

16 A. That's a pretty wide-open question.

17 Q. I want it to be as wide open as possible, so

18 any other third party. Any third party.

19 A. So let's, you know, go through my notes. I

20 did speak to Greg Boland with WestFace Capital.

21 Q. Let's just -- why don't we do one at a time

22 so I don't lose track. So Mr. Boland, did he

23 contact you directly?

24 A. He did. He contacted me; I spoke to him two

25 or three times; and the conversation was, you know,
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1 basically, "What's happening in your case?", and he

2 told me what was happening in his case, but

3 nothing, you know, that you could have gotten just

4 by, you know, getting it off the records.

5 Q. When did he first contact you?

6 A. You know, I would say probably about a year

7 ago -- about a year ago. So I had a couple of

8 conversations with him.

9 Q. So let's just stick with the one

10 conversation a year ago. Was this before or after

11 Mr. Livesy had contacted you?

12 A. It was definitely after.

13 Q. And he called you, again; sort of, for lack '

14 of a better term, out of the blue?

15 A. Yes, he called me.

16 Q. And he starts the conversation -- as best

17 you can recall, how did he start the conversation?

18 A. Well, he basically just wanted to know the

19 status of the Esco litigation and what was

20 happening. It was the same thing that Livesy was

21 asking, really.

22 Q. But why -- did he say why he wanted to know

23 that? He must have given you some background. If

24 I called you out of the blue and said, "Hey, by the

25 way, Mr. Levy" --
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1 A. No, no, no. He told me that, you know, I

2 have this case with Callidus where they stole one

3 of their employees and took a deal -- a wind park

4 or solar deal or something like that -- and, you

5 know, they were suing and Callidus sued him for

6 defamation; you know, he told me all about his

7 case; I really didn't listen or had much to say.

8 Yeah. But then, he wanted to know what was

9 happening with Esco and what were we doing, and I

10 told him, you know, where the case was, what we

11 filed, et. cetera. And, you know, if he was

12 interested in it, he'd just go, you know -- he

13 says, "Well, we have lawyers in the U.S., so we can

14 look that up." I said, "Well, you know, it's all

15 there for you to look up."

16 Q. Did he ask for any assistance from you going

17 forward? Did he ask anything from you?

18 A. No, not at all.

19 Q. And again, back to -- you -- did you keep

20 notes or at least a time when he called in your

21 book?

22 A. I don't. I mean, one time, he called me,

23 and I was handling some kind of a mediation in

24 Philadelphia, and he called me right before the

25 mediation on my cell phone --
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1 Q. So again, obviously, we'll have the same

2 undertaking for any documentation that you have in

3 relation to any call with either the guarantors or

4 any third party, that being both handwritten and

5 electronic.

6 MR. BISHOP: As long as it doesn't impede us

7 getting signed up.

8 Q. And then, you said that Mr. Boland -- so

9 that was the end of the first conversation, and

10 then, he contacted you again?

11 A. A couple of times. I think I probably spoke

12 to him three times, approximately.
•

13 Q. And is that the last time that you spoke'

14 with Mr. Boland?

15 A. I would have to say maybe, like, six months

16 ago.

17 Q. And do you recall what that discussion was

18 about?

19 A. Same thing: "Where are you in your case?

20 What are you doing?"

21 Q. Did he tell you where he was in his case?

22 A. He did. He did tell me where he was in his

23 case.

24 Q. What was he telling you?

25 A. I don't know. He said he won something,
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1 some motion. It really didn't affect me, so, I

2 mean, what did I care, quite frankly? But, you

3 know, listen -- you know, I don't know. I think we

4 ultimately got a transcript of that case but not

5 because of him. But yeah, I don't know. He told

6 me some things about what was happening in Ontario

7 Court, and as I said, it didn't really affect me,

8 so I just listened.

9 Q. Did he ask, you know -- like, as you were

10 with the guarantors, the guarantors, you guys, sort

11, of, came to, I wouldn't say an agreement with a

12 capital A agreement, but that you would assist each

13 other and exchange' information and assist in the

14 defenses and the counterclaims as against Callidus,

15 and you even went as far as having the meeting in

16 Albany. Did Mr. Boland suggest that in looking for

17 some of your assistance?

18 A. No. He never asked for anything. We didn't

19 ask for anything from him. We already had his

20 memorandum, and that was about it.

21 Q. So we dealt with Mr. Boland. Did you -- was

22 there any other third party that contacted you?

23 A. Yeah. There was a guy named Dave Oswald

24 (phonetic) from Forensic Restitution; he contacted

25 me in June of 2016. David Oswald, Forensic
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1 Restitution. I have no idea. I believe I spoke

2 with him. I sort of recall speaking with him. I

3 forgot who he even worked for.

4 Q. What was Mr. Oswald inquiring about when he

5 contacted you?

6

7

A. Our case.

Q. In what respect, though?

Page 52

8 A. I really don't know. I mean, I don't recall

9 exactly what he wanted to know. He wanted to

10 discuss our case; I discussed our case with him,

11 but I sort of don't remember a lot, except, as I

12 said, I had a note this guy called in June of 2016,

13 and I. forgot who he was working for. I think he

14 told me who he was working for, but I just didn't

15 write it down. But anyway that's --

16 Q. He was working for?

17 A. A company called Forensic Restitution. He

18 was working for somebody, you know, involving

19 Callidus, but as I say, I don't know.

20 Q. Do you know what Forensic Restitution even

21 does?

22 A. I don't know what they do, but they -- you

23 know, I think they investigate things. I don't

24 know. I do not know. I just give you that name.

25 Q. Did he -- did he ask you to do anything for
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1 him? Do you recall the specifics of the

2 conversation?

3 A. No, I really don't recall much about the

4 conversation, honestly, except for the fact that

5 had I not written it down, I probably wouldn't have

6 recalled it at all.

7 Q. But your notes don't -- if you can go back

8 in your notes and see if it indicates who he might

9 have been calling on his behalf.

10 A. No, that's all it says. It says

11 David Oswald, Forensic Restitution, June, 2016.

12 That's all my notes say. I looked at the notes

13 Q. You don't recall anything else about that

14 conversation?

15 A. No, I don't, but you can look him up. I

16 mean, they're involved somehow. That's all I can

17 say. The next guy I did speak to was a fellow on

18 your list there named Bruce Langstaff. I spoke to

19 him on April 25th, 2017. He called me -- the guy

20 is from Canada; I said, you know, "What are you up

21 to? What is your dog in this hunt?", and he said

22 he worked for Canaccord Adams, but he was, you

23 know, helping Westface. So I said, "Well, do you

24 work for WestFace?" He says, "No. I work for

25 Canaccord Adams, but, you know, Greg Boland is a
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1 friend of mine," or something like that; and -- I

2 mean the conversation veered onto talking about

3 Newton Glassman and he was just getting married and

4 this and that, but it was really almost nothing

5 about the case. As I say, I have no idea why this

6 guy called.

7 Q. So, you know, this is --

8 A. I mean, apparently, he knew Newton Glassman

9 for years, this fellow Langstaff.

10 Q. So he calls you -- let's just -- I'm trying

11 to get some context here. So he calls you again,

12 another guy who calls you out of the blue; you

13 didn't initiate the phone call?

14 A. Right, did not.

15 Q. And he calls you up and he says, "Hi, I'm

16 Bruce Langstaff from Canaccord. I'm -- I work at

17 Canaccord, but I'm helping you out at WestFace"?

18 A. Yes, helping him out for some reason, a

19 friend of mine.

20 Q. And "I need -- and so, I'm here to gather

21 some information from you"?

22 A. Not really. I mean, you know, the guy's

23 sort of a jovial guy; he seems like a nice guy.

24 Q. What type of questions did he ask you, if

25 you can recall?
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1 A. I mean, nothing of any substance, you know?

2 Nothing of any substance.

3 Q. Did he want to know how your case was going?

4 A. He might have asked about the case, but, I

5 mean, nothing of any, like, real substance; it was

6 almost like a personal call. I mean it was kind of

7 -- you're talking about odd; it was odd.

8 Q. Did he want to know that you were still

9 pursuing your claims against Callidus?

10 A. Yeah, I think we, discussed it a little bit,

11 but I was speaking directly to Boland. I told

12 Boland exactly what we were doing, you know; we

13 loOk it up,' and then, this fellow calls, and, you

14 know, it was literally like a -- as I said, like a

15 personal-type call; I have no idea.

16 Q. How did that initial call end?

17 A. Nothing. We just had a conversation for

18 five or ten minutes. You know, as I say, what I

19 recall was he was -- he apparently knew

20 Newton Glassman, he sued his father or something

21 you know, I don't know; he just knew him for a long

22 period of time, and that was it. So -- yeah, that

23 was it.

24 Q. Did he -- any follow-up calls with

25 Mr. Langstaff?
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1 A. He might have called a second time, but I

2 don't have a note of it, but I recall he might have

3 called one more time.

4 Q. And what was that follow-up call for?

5 A. Similar. Nothing of any -- maybe something

6 that wouldn't stick in your mind.

7 Q. He must have been looking for -- I mean, to

8 be fair, Mr. Levy, I mean he doesn't know you, so

9 it's not like he's calling you to schedule a golf

10 game and go for drinks or something. So there had

11 to be -- I mean, you know, you've been around and

12 you're like me; probably, you know, all us lawyers

13 always understand that somebody's calling for-a

14 reason; nobody calls for nothing, and --

15 A. ,That's why I found it odd, because he -- as

16 I had been speaking to his friend, Boland -- I gave

17 Boland everything we were doing, you know. So I

18 don't know why he called at all, quite frankly.

19 Q. You had a similar conversation, though, with

20 Mr. Langstaff about what you were doing, where

21 things were going?

22 A. He was like Livesy; you know, he's one of

23 these guys who's always looking for some details;

24 you know, I mean, he was just like a guy you would

25 meet over a beer. As I say, when you talk about
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1 odd; I found it odd he just called to commiserate.

2 I don't know. I mean we were both in litigation

3 with Callidus; I guess that was the --

4 Q. Except that Canaccord's not in litigation

5 with Callidus?

6 A. No, not Canaccord. I found it odd that he

7 worked with Canaccord and he would get involved

8 with these things. So I found the whole thing very

9 odd. But anyway, he did get in contact me just for

10 your -- the -- information.

11 Q. And after the second phone call, was there

12 any -- so that second phone call, it looks like the

13 first phone call was fairly recent, so that would

14 have been just April 25th of 2017, you indicated.

15 So when was this last call that you had? So that

16 would even be more recent. A month ago?

17 A. At least a couple of months ago.

18 Q. Did he discuss with you about whether or not

19 you had any discussions with Callidus regarding

20 settlement?

21 A. No, no. Definitely not. No. The only

22 person I had that conversation with was Daryl, you

23 know, when Daryl called me -- the last time he

24 called me -- which was, you know, maybe a couple of

25 weeks ago.

/31ENENOTOCK
Arrafr.110a U= 11FMeTiNc vinan

A USACVISIJMOKCOmPanY

§IEGAL
PORT

mopmwecoru - 562„



CONFIDENTIAL - ANDREW LEVY
August 30, 2017

Page 58

1 Q. Any other third party that has contacted

2 you? We -- now, we know it's Livesy, Boland,

3 Langstaff.

4 A. Yeah. Okay. Well, the answer is yes. I'm

5 going to give you, you know, something you may not

6 know -- it's a pretty sensitive piece of

7 information -- but I was contacted by a firm called

8 Clarity Spring. Are you familiar with those folks?

9 Q. Clarity Spring?

10 A. Clarity Spring.

11 Q. I don't know. I would likely go on break

12 and talk to my client. I am not familiar,

13. Mr. Levy, but my client may be, but -- so who from

14 Clarity Spring gave you a call?

15 A. A fellow named Nathan Anderson (phonetic).

16 Nathan Anderson.

17 Q. And again, this was an unsolicited phone

18 call?

19 A. It was definitely an unsolicited phone call.

20 Q. And when did this phone call take place?

21 A. I would say it took place somewhere around

22 December of last year.

23 Q. So December, 2016?

24 A. Yeah, somewhere around there.

25 Q. And what was the purpose of Mr. Anderson's
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1 call with you?

2 A. Well, he wanted to know about the Esco case,

3 and, you know, basically, I told him what was on

4 the record. I mean, everything about the Esco case

5 is really on the record when you come right down to

6 it. I know you haven't been involved, but if you

7 look at all the counterclaims, you know, the briefs

8 and all that -- it's all on the record. So, you

9 know, there was -- I did discuss it with him. But,

10 you know, I said, "Look, you know, you can read a

11 lot of this stuff, you know" --

12 Q. But why did he want to know about the Esco

13 case?

14 A. Well, you have to look up who Clarity Spring

15 is. You have to --

16 THE WITNESS: Are you familiar at all, Jim?

17 MR. RILEY: We might want to go off the

18 record.

19 Q. He can't tell you. So you seem to know what

20 Clarity Spring is. So what is Clarity Spring?

21 A. Well, Clarity Spring files whistleblower

22 cases, and Clarity Spring --

23 Q. Is it a law firm, or is it --

24 A. No, no. They do work with a law firm,

25 uh-huh. Yeah, they do work with a law firm, but
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1 they filed the whistleblower in the Platinum Equity

2 case, which was a multibillion dollar hedge fund in

3 New York. They filed that whistleblower case in --

4 you know, in -- December of last year; those guys

5 were arrested in the Southern District of New York,

6 and the whole fund has blown up or whatever. So

7 anyway, I believe -- I do not know, but I believe

8 they filed the whistleblower memorandum in this

9 case. So --

10 Q. And that would be with the with the

11 U.S. authorities you're saying, a memorandum?

12 What's a memorandum? Like a --

13 A. It's a'detail -- these guys have done a lot

14 of work. These guys have done a lot of work.

15 Q. And how do you know that?

16 A. Because of the depth of what this guy knew

17 when I spoke with him.

18 Q. And when you say "the depth of what he knew"

19 -- "the depth of what he knew," do you mean he knew

20 about other cases other than Esco?

21 A. He knew a lot about Catalyst.

22 Q. Catalyst or Callidus?

23 A. Catalyst.

24 Q. Catalyst?

25 A. He knew a lot about Catalyst.
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1 Q. What was he asking of you?

2 A. Just -- he was asking about the Esco case.

3 As I was saying to people, if you're asking me

4 about the Esco case, it's all on the record when

5 you come right down to it.

6 Q. But he was relaying a lot of information to

7 you that indicated that he knew a lot about what

8 was going on with Catalyst and Callidus?

9 A. Yes.

10 Q. When he got on the phone, when he first

11 introduced himself, he would have introduced

12 himself as "Mr. Anderson from Clarity Spring. I

13 want to ask a few questions, because I am looking

14 to do something, or I am investigating something,

15 or I am" --

16 A. Yeah. That's --

17 Q. So what did he say?

18 A. He said he was investigating Callidus and

19 Catalyst.

20 Q. And you advised him what the status of your

21 Esco case was. How did he -- did he ask for

22 anything from you? Any deliverables of any type?

23 A. No, no.

24 Q. Did -- and how did the conversation end?

25 A. Well, I think he, you know, got what he

Page 61
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1 wanted; I told him about the case.

2 Q. Did he say to you what he planned to do --

3 what Mr. Anderson had planned to do?

4 A. No, he -- but I asked him. I asked him, and

5 he said, "Well, we work on whistleblower cases,"

6 and that's what he said. I later checked them out,

7 like I checked everyone else out, including you,

8 before I meet with them, right, and found out they

9 were in the Platinum case; the Wall Street Journal

10 was heavily involved in the Platinum case..

11 Q. And you said that you believe that he filed

12 a memorandum?

13 A. Well, I believe. that's where he was going.

14 Q. Do you know if he filed a memorandum with

15 the Ontario Securities Commission?

16 A. He wouldn't do that.

17 Q. No?

18 A. The Ontario Securities Commission doesn't

19 have a great reputation in the United States; it's

20 considered a toothless organization. He wouldn't

21 have filed it

22 Q. Do you know if he's filed anything in the

23 U.S., to your knowledge?

24 A. I do not know. I do not know.

25 Q. Did he -- after your December of 2016 phone
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1 call, did he follow up with you at all?

2 A. No.

3 Q. And you've had no further communication with

4 Clarity Spring?

5 A. I have -- he might have called once more,

6 but, you know, I don't have any record of it.

7 Q. When he was calling once more, do you recall

8 what the purpose of that phone call was and what

9 was discussed at that time?

10 A. No. .1 mean, all he wanted was information

11 about Esco and the case, basically -- not about

12 Esco, but the case. Where was the case, what was

IS. the status.

14 Q. So when was the last time you think -- when

15 you say he might have called one more time -- we

16 know that December, 2016 was the initial phone

17 call. So is this a recent phone call in the last

18 30, 60, 90 days?

19 A. No. These calls were all around at the turn

20 of the year. In other words, the first call was

21 somewhere, I would say, December, give or take, as

22 I don't have a record of it. The second call, if

23 there was a second call, would have come around

24 February or so. I seem to recall he called back; I

25 can't say for sure. But anyway, I spoke to him at
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1 least once.

2 Q. Okay. So that's Mr. Anderson. Any other --

3 let's move on to some other third parties.

4 A. And then, you know, the law firm they work

5 with is a law firm called Berman D'Valario. Berman

6 B-E-R-M-A-N D'Valario D-V-A-L-A-R-I-0.

7 They're in Boston, and they filed whistleblower

8 cases; they filed the Platinum case.

9 Q. And did they contact you, somebody from

10 .Berman?

11 A. It's possible, because I have the name

12 Bryan -- B-R-Y-A-N -- Wood. Bryan Wood from Berman

13 D'Valario. They've actually changed their name. I

14 happened to look them up last night, because I was

15 trying to get my thoughts here. They changed their

16 name to Berman Tobacco.

17 Q. And so, do you recall what the conversation

18 with Mr. Wood was about?

19 A. No, I don't even recall that I had a

20 conversation with him, but I have his name down

21 from these other guys, but I may very well have

22 spoken to him.

23 Q. And if you did speak to him, would that have

24 been around the December, 2016, January, 2017 --

25 A. Yes, it was all -- yes, around that time.
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1 Q. Did Mr. Wood indicate to you what his plans

2 were or --

3 A. No, not particularly, except he was working

4 on the Callidus matter and, you know, wanted some

5 information. You know, as I say, we don't like

6 these -- we like to litigate in Texas, if we

7 litigate, so we don't like newspapers and other

8 people poking in, because they just cause problems.

9 So I was very circumspect on what I said to him,

10 and I just gave him stuff on the record, because,

11 you know, that guy's not doing me any good, I mean,

12 so but anyway, they did call.

13 Q. Any -- now, the next third party?

14 A. That's it. That's it. You have exhausted

15 my entire sheet of people I've spoken to, and I

16 have reviewed -- I actually prepared for this. I

17 have been reviewing all my notes.

18 Q. Do you recall if a Roland Keiper from

19 Clearwater Capital, or anybody from Clearwater

20 Capital gave you a phone call?

21 A. No. I looked all these guys up. I never

22 heard of Roland Keiper; I now know who he is. But

23 Greg Boland worked for Keiper at some point. So

24 that's all I know that from looking it up.

25 Q. Puri? Sunny Puri from Anson Partners or
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1 anybody from Anson Partners?

2 A. No. As I say, the first time I've ever --

3 when I looked them up, they were, like, short

4 sellers, these guys.

5 Q. But you've never spoken to them or knowingly

6 called them? Nobody has called you?

7 A. No. I never spoke to them, never heard of

8 them.

9 Q. Moez•Kassam K-A-S-S-A-M?

10 A. I never heard of him, I never spoke to him,

11 and I can't find him on Google, so --

12 Q. Shawn Kimmel of K2 Partners?

13 A. Oh, no. That's'the other guy I can't find.

14 This other guy, Kassam, is some kind of a

15 short-seller-type character. No. Kimmel -- I've

16 never heard of Kimmel.

17 Q. Or anybody at K2 Partners?

18 A. No. I can't even find them either.

19 Q. Matthew Maclssac MMCAP?

20 A. I don't know him.

21 Q. Nothing? No contact?

22 A. Never heard of him.

23 Q. Marc Cohodes? C-0-H-0-0-E-S?

24 A. I did not have any contact with him. There

25 was a Google image guy that just got himself killed
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1 by Warren Buffett, just got run over. What is it?

2 Home -- whatever is the Canadian lender who sold it

3 short and Buffett bought it and --

4 Q. Sahan Adrangi -- that's S-A-H-A-N,

5 A-D-R-A-N-G-I -- at Kerrisdale Capital?

6 A. I don't know.

7 Q. Nobody? No one ever contacted you?

8 A. I never heard of those people. No. I never

9 heard of those people.

10 Q.. So of the third parties that contacted you

11 throughout this process, we know Bruce Livesy?

12 A. Uh-huh.

13 Q. We know that you contacted

14 Matthew Milm Smith?

15 A. Uh-huh. Yes.

16 Q. We know that Mr. Langstaff contacted you

17 from Canaccord. We know that Mr. Oswald from

18 Forensic Restitution contacted you. We know that

19 Nathan Anderson from Clarity Spring contacted you.

20 And we know that Bryan Wood from the Berman law

21 firm contacted you.

22 A. Might have contacted me. I don't recall

23 whether I spoke -- I believe I did, but I just

24 don't recall it.

25 Q. And there's no other party that contacted
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1 you that you recall?

2 A. I can't recall any other party, and I don't

3 have any others. I made a pretty thorough search

4 of the little notes that I keep these days, so I

5 don't keep time sheets anymore.

6 Q. Fair enough. Now, do you know, in your

7 conversation with the other guarantors of whether

8 or not any of the parties that contacted you, those

9 being Livesy, Boland, Langstaff, Oswald, Anderson,

10 Wood, whether or not they received similar phone .

11 calls?

12 A. From?

13 Q. From any of those third parties that you --

14 that contacted you.

15 A. I don't know. I have no idea.

16 Q. Did you have any discussions with the

17 guarantors about third parties contacting you?

18 A. Contacting me? No. I might have had a

19 conversation with Daryl about Clarity Spring; they

20 might have contacted him, too. I might have had

21 that conversation only with Daryl, not with any of

22 these other folks.

23 Q. You don't know if Livesy contacted any of

24 the other guarantors?

25 A. Who? Livesy? I don't know about Livesy.
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1 He knew everything; he must have contacted

2 everyone. You know, he never told me he did, but,

3 you know, the guy's like a walking encyclopedia.

4 Q. Do you know if Mr. Boland had contacted any

5 of the other guarantors?

6 A. I do not know.

7 Q. Do you know if Mr. Langstaff, has he

8 contacted you, did he contact other guarantors?

9 A. Yeah, I have no idea what he did.

ld Q. Mr. Oswald? Did he contact any other

11 guarantors, do you know?

12 A. I don't know, but he's with some firm that

13 sounds like he might well have, but I have no idea;.

14 he didn't tell me.

15 Q. You believe Mr. Anderson would have

16 contacted Mr. Levitt. Do you know if he contacted

17 any other guarantors?

18 A. I would imagine he did. As I say, I don't

19 know, but this guy sounds like a pretty thorough

20 character, so -- but I don't know; I really just

21 discussed the Esco matter with him.

22 Q. Other than these conversations that you've

23 relayed to us with third parties, those are all

24 that is the full list of third parties that

25 contacted you throughout this litigation?
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1 A. Yes.

2 MR. BISHOP: When you said -- did you say

3 Milton Smith or Gary Smith?

4 THE WITNESS: Milme M-I-L-M-E.

5 MR. BISHOP: But we talked about a Gary

6 Smith, too.

7 MR. LESLIE: Gary Smith is another

8 guarantor.

9 Q. I'm going to go through a few more similar

10 questions that I did with the guarantors, and then,

11 I think we're going to take just a quick break, and

12 then, we'll come back to finish up the questioning.

13 Did any of these third parties that you spoke to

14 look to offer you any financial support to continue

15 on with your litigation against Callidus?

16 A. No. We just got only Baumann. As I say, I

17 don't know if he was, you know, serious or has any

18 money, et. cetera.

19 Q. Right. So you don't know where he's going

20 to come up with this six figures?

21 A. I have no idea, because I didn't have any

22 interest, and --

23 Q. But Richard might know a little bit more, so

24 we'll call --

25 A. Richard might know. Richard might know.
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1 You can follow up with Richard.

2 Q. Did -- any of these third parties that you

3 mentioned to us, did they provide any -- were they

4 willing to provide any -- non-financial support to

5 support your claim as against Callidus?

6 A. Only the guarantor -- the three other

7 guarantor-type litigants, they, you know, were

8 prepared to write affidavits, et. cetera. And

9 Kevin Baumann, he did write an affidavit in the

10 Esco litigation.

11 Q. Did any of these third parties either

12 discuss with you or ask you or have any discussions

13 with you about filing a Complaint with the Ontario

14 Securities Commission?

15 A. No, no.

16 Q. You seemed to hesitate, so I just want to

17 make sure that --

18 A. Well, we talked about it. As I say, it does

19 not -- not to cast aspersions, but it just doesn't

20 have a great reputation with the United States. I

21 mean, Canada has no national securities commission

22 like the SEC. I mean, the SEC is, you know --

23 Q. So who would you have discussed the

24 difference between the SEC and the Ontario

25 Securities Commission with? Like, who -- out of
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1 these third parties, who did you have those

2 discussions with?

3 A. Only with Daryl. Daryl's a lawyer. You

4 know, but, as I say, no one ever asked me to join

5 in with filing anything with the Ontario Securities

6 Commission, and we haven't, and if anyone asked us,

7 we wouldn't, but no one asked us.

8 Q. So you believe that Daryl may therefore

9 as a result of your conversation, did Mr. Levitt,

10 to your, belief, contact Mr. Anderson of

11 Clarity Spring to advise him of the possibility of

12 any whistleblower action in the United States?

13 A. No. I don't think Daryl Levitt had anything

14 to do with that. Just by my feelings and what I've

15 heard, I don't think he had anything to do with it.

16 I think they sort of intimated they were hired by

17 limited partners of Catalyst; they intimated that.

18 That's, you know, what I gleaned --

19 Q. Mr. Anderson of Clarity Springs intimated to

20 you during the phone conversation that some limited

21 partners of Catalyst had contacted Clarity Spring?

22 A. That's what I gleaned. I don't know if it

23 was -- yeah, that's what I gleaned from it.

24 Q. Do you know -- did any of these third

25 parties advise you -- did he mention -- just let me
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1 step back in that question. Did he advise you who

2 those limited partners were?

3 A. No.

4 Q. He just intimated that there was limited

5 partners of Catalyst that were looking at retaining

6 Clarity Spring?

7 A. That's what I gleaned. You know, I asked

8 him who he was working for. You always want to

9 know, you know, if somebody's asking questions who

10 you're working for. So he sort of intimated; he

11 wouldn't tell me directly. He might have been

12 working for himself for all I know, but anyway,

13 that's what he'intimated.

14 Q. Did any of these third parties have any

15 discussions with you about filing a complaint

16 against the Toronto Police -- filing a complaint

17 with the Toronto Police against Callidus?

18 A. No, no. We went over that.

19 Q. And none of the third parties that we just

20 spoke of had any discussions with you about the

21 Toronto Police?

22 A. I don't know. I mean, Daryl may have

23 mentioned it to me, but, as I say, we don't care

24 about the Toronto Police, honestly. I mean, I know

25 you're from Toronto, but we don't care about the
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1 Toronto Police.

2 Q. But Daryl -- out of all the parties we

3 named, the guarantor group and the third-party

4 group, Daryl was the only one who may have been

5 discussing the Toronto Police with you?

6 A. Yes, because I had most of my discussions

7 with Daryl. As I say, Daryl is a lawyer, et.

8 cetera. I felt more comfortable speaking with him.

9 Q. Did any third party, either Mr. Anderson or

10 any of the third parties that we've named of the

11 third party group, did they ask you to assist in

12 filing a complaint with the SEC?

13 A. No, they definitely didn't.

14 Q. Nobody approached you to do so?

15 A. No, definitely not.

16 Q. Did any of the third parties have any

17 discussions with you about going to the press with

18 respect to claims as against Callidus or Catalyst?

19 A. No, no.

20 Q. Were you aware that any of these third

21 parties were -- had intimated to you that they were

22 going to go to the press with this -- their -- you

23 know, their -- allegations?

24 A. No. The only thing I know is

25 Clarity Spring, you know, must have had some
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1 relationship with the Wall Street Journal.

2 Q. And why do you say that?

3 A. Because they wrote a story on Platinum --

4 they wrote a story on Platinum before those guys

5 were arrested. It broke the story, I believe --

6 the Wall Street Journal.

7 Q. None of those third party groups, as you've

8 indicated, they were not there to provide you with

9 any financial assistance or non-financial

10 assistance; is that correct?

11 A. That is correct.

12 Q. Okay. Let's -- we'll just go off the record

13 for two seconds or' probably five minutes, and then,

14 I'll finish up with my concluding questions.

15 THE VIDEOGRAPHER: We're going off the

16 record. The time is 12:21.

17 (Whereupon, a discussion was held off the

18 record.)

19 (Whereupon, a break was taken at 12:21 p.m.

20 and the interview resumed at 12:38 p.m.)

21 THE VIDEOGRAPHER: One moment. We are now

22 back on the record. The time is 12:38.

23 Q. Okay. I am going to put this on the record

24 just because we need the clarification. So earlier

25 this morning, we had some off-the-record
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1 discussions that you made that Roland Keiper of

2 Clearwater Capital may have contacted you, and that

3 was a mistake -- I won't use "a mistake" -- an

4 inadvertence -- by your lawyer, because you did

5 look him up on the Internet, but there was no

6 contact between you and Mr. Keiper directly?

7 A. No, no. There was never -- he never

8 contacted me, I never contacted him. I never heard

9 of him until you promulgated that list and -- but I

10 did look him up and found out who he was.

11 Q. Fair enough. I just want to go back to that

12 call that you had with Mr. Anderson from

13 Clarity Spring. You indicated that he -- that two

14 things: one, that it was very sensitive, and I

15 don't know what you meant by "sensitive." Did

16 Mr. Anderson say it was sensitive to you, or was

17 it --

18 A. Well, you know, I don't know all the law,

19 but when you interfere with whistleblowers, you can

20 get into a lot of trouble. So I don't want to be

21 there. You know, I tried to be forthcoming with

22 you, probably -- which, you know, you've asked me

23 to do and I agreed to do, but as I say, you mess

24 with whistleblowers, you can get in trouble.

25 Q. So that was your reference to "sensitive"?
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1 A. Yes.

2 Q. And then, you indicate, too, that he seemed

3 to have in-depth knowledge of Catalyst and

4 Callidus; and when you say "in-depth knowledge," is

5 there any specifics -- can you give me specifics of

6 why you say that he had in-depth knowledge that you

7 recall?

8 A. I don't have any specifics, but he -- this

9 guy -- knew what he was talking about. I mean, he

10 had clearly knew all the background, and -- he just

11 knew a lot; that was my impression of him. I can't

12 give you any specifics that I remember, but he knew

13 a lot; he -- you know, .1 wasn't his firSt call.

14 Q. But you don't know who else you spoke to

15 because you indicated previously you weren't sure

16 if he spoke to any of the other guarantors --

17 A. I have no idea who he spoke to, but I have a

18 feeling he spoke to a lot of people.

19 Q. Just on David Oswald -- at the break, we

20 noticed that David Oswald with Forensic Restitution

21 is actually out of Toronto, Ontario.

22 A. Oh, is he? Okay.

23 Q. Do you know if any of the -- did you have

24 any discussions with the guarantors in Ontario

25 about the possible retention of Mr. Oswald?
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1 A. No, no. As I say, I never discussed it with

2 anybody. He called me, and I don't recall much

3 about him, except I had a note -- you know,

4 Forensic Restitution, David Oswald, June, 2016.

5 That was my only note, and I vaguely remember that

6 this guy called me, but I forgot who he

7 represented. I did ask him, and I just forgot who

8 he was employed by.

9 Q. Again, I think, given through your Counsel

10 an undertaking, if that does play some -- you know,

11 it's another -- all these questions are important,

12 but that's another important piece. If you do end

13 up recalling or you find it in your notes or in an

14 e-mail, I ask that you --

15 A. We'll let you know. As I say, when I talk

16 to someone, I ask them who they're calling on

17 behalf of.

18 Q. And I'm just canvassing some of the older

19 questions. You indicated when we talked about the

20 media, that you had spoken to the Brownsville

21 Herald, I believe. That was way back when when

22 they had nothing to do with the "whistleblower" or

23 any of that operation?

24 A. No, no, it was in March; that was when Esco

25 stopped operating.
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1 Q. And we know that other media outlets

2 contacted you, but you've indicated that you didn't

3 give them any information, either the Wall Street

4 Journal or any other media outlet; you indicated

5 that you had not -- you did not speak to them?

6 A. No, I spoke to this fellow Ben Dummett from

7 the Wall Street Journal Toronto or Canada edition

8 and I told him about the Esco case.

9 Q. That was it?

10 A. That was it.

11 Q. And did you -- do you recall if you ever got

12 contacted by a Lawrence Delevingne --

13 D-E-L-E-V-I-N-G-N-E?

14 A. No, it does not ring a bell.

15 Q. It does not ring a bell?

16 A. No.

17 Q. Did anybody from the news organization

18 Reuters end up calling -- contacting -- you?

19 A. You know, it's possible. It's possible, but

20 I just don't recall it. I have a note here; I say

21 Reuters, John Tellik (phonetic), but I don't know

22 if he called and I never called him back; I just

23 don't recall speaking with him, except I recall I

24 think he called me and left a message, and I don't

25 think I ever got to speak with him, but I believe
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1 Q. And not with the Toronto Police either?

2 A. No. I definitely didn't.

3 Q. I think I told you I may repeat some of the

4 questions, but I always find that sometimes you

5 don't ask all the questions and you leave and you

6 go, "Jeez, I should have -- I don't know why I

7 didn't ask that question." So there was nobody that

8 advised you that there was this -- any coordinated

9 effort to make complaints to the Ontario Securities

10 Commission or the Toronto Police Department?

11 A. No.

12 Q. We, have -- we have your undertaking to

13 provide all the documents and either letters,

14 e-mails, memos, meeting notes, texts, everything

15 that you have in relation to your communications

16 with the guarantors and any third parties.

17 A. Yeah. We try to keep, you know, very low

18 e-mail traffic, because we don't like e-mails.

19 Q. You don't -- other than the information

20 you've told me, you don't have any other

21 information about any coordination amongst the

22 guarantors or third parties or anything to attempt

23 or to look to short-sell the stock of Catalyst or

24 Callidus? It should be Callidus.

25 A. No, we don't know a lot about that, and, you
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1 know, it's not our -- you know, not our -- concern.

2 I've never sold stock short myself, so I wouldn't

3 do it; it's a very risky thing to do.

4 Q. Just give me one second. One last question.

5 I know you've been -- and I appreciate -- and I

6 will say this: that you've spent the time to go

7 through your notes and to try to narrow down phone

8 conversations and that kind of thing. Is there

9 anybody else on that sheet, that you have not

10 mentioned to us during this examination?

11 A. No, there is nobody on this sheet I have

12 gone over the sheet a couple of times, but I'll go

13 over it again. No, I have Wes Vobrheis (phonetic)

14 on this sheet, because somebody gave me his name.

15 I do not believe I ever spoke with Wes Voorheis.

16 In fact, I almost can certainly tell you that, but

17 somehow, I had his name, so I stuck it down here,

18 because I know he has had involvement.

19 Q. So you don't know how you came up with

20 Mr. Voorheis's name? It would have been through a

21 guarantor?

22 A. Someone -- one of these guys. It could have

23 been Livesy -- I don't know -- but I have his name;

24 he's a securities lawyer; he worked with

25 Newton Glassman in the Conrad Black (phonetic)
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1 with the background of why the name has popped

2 up and what it is about and what occurred,

3 because I just don't want to be left -- you

4 know, you look through the whole thing, there's

5 a name, and we have no context to that name.

6 A. I don't think it's going to happen, because,

7 as I say, I made a pretty thorough search --

8 MR. LESLIE: Is that fair?

9 MR. BISHOP: As long as we sign today and

10 walk out with signature pages.

11 Q. The last question I do have for you that I

12 didn't ask is, did you become or how did you become

13 aware of any settlement with Gary Smith from Opes?

14 A. I think Daryl told me.

15 Q. Daryl told you?

16 A. Yeah.

17 Q. Did he tell you was he able to tell you

18 the details of the settlement?

19 A. No.

20 Q. It was just that he had settled?

21 A. He had settled and he was out of there --

22 out of the group.

23 Q. Did he tell you any details of the

24 settlement: the amount of the settlement, how much

25 it was for or anything?
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That the witness whose testimony as herein set

forth, was duly sworn by me; and that the within

transcript is a true record of the testimony given

by said witness.
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1 THE VIDEOGRAPHER: One moment. This begins

2 Media Number 1 of Richard Jaross in the Matter

3 of Callidus Capital Corp. versus Esco Marine.

4 This meeting is being held at Hodgson Russ, LLP

5 on 8-30-2017. My name is Joe Barrion from

6 U.S. Legal Support, and I am the video

7 specialist. The court reporter today is

8 David Novick, also from U.S. Legal Support. We

9 are going on the record at 12:55 p.m. Counsel

10 will now state their appearances for the record.

11 MR. BISHOP: Brent Bishop for Mr. Jaross and

12 Mr. Levy.

13 MR. LESLIE: John Leslie for'Callidus.

14 THE VIDEOGRAPHER: And will the court

15 reporter please swear in the Witness?

16 (By the court reporter:)

17 Q. Would you please state your full name for

18 the record?

19 A. Richard Jaross.

20 Q. Would you please state your business address

21 for the record?

22 A. 40 Marsella Boulevard, Brownsville, Texas

23 78521.

24 EXAMINATION BY

25 MR. LESLIE:

Page 3
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1 Q. Mr. Jaross, just before we get on, as we're

2 doing our examination of you right now, again, I'll

3 preface it with, this is for the purposes of

4 settlement discussions, so it is not a normal

5 deposition, but it's for purposes of settlement

6 discussions as we move forward, okay? Mr. Jaross,

7 you are a Defendant in a claim brought by Callidus

8 against you pursuant to a guarantee that you

9 executed, correct?

10 A. Yes.

11 Q. And you have filed defenses and

12 counterclaims?

13 .A. Yes.

14 Q. And in reviewing your defense and

15 counterclaim, I've noticed that the defense and

16 counterclaims that you filed are similar to those

17 ones filed by other guarantors that are being sued

18 by Callidus, so in Ontario and other places. And

19 as I indicated to Mr. Levy, I don't believe in

20 coincidences as I get older, so I would suggest to

21 you that there have been discussions amongst the

22 guarantors with respect to what will be filed in

23 defense to the actions by Callidus, what strategies

24 there are to move forward, et. cetera. So my first

25 question to you is, is, what guarantors have you

Page 4
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1 been in communication with with respect to the

2 claims that have been brought by Callidus as

3 against other guarantors?

4 A. Well, I think Daryl Levitt, Jeff McFarlane

5 exchanged resources, and the other gentleman was

6 with the coal company out of Kentucky, and --

7 Q. Richard Molyneux?

8 A. I never talked to him. I met him once, but

9 I never really talked to him about anything.

10 Q. But you've spoken to Mr. McFarlane, you've

11 spoken to Mr. Levitt?

12 A. Yes.

13 Q. Any other guarantors that you've spoken to?.

14 A. Kevin Baumann.

15 Q. Did you ever speak to Gary Smith?

16 A. I met him, I believe, but I'm not a hundred

17 percent sure, up in the meeting we had up in

18 Albany.

19 Q. And we'll get to that meeting in a second.

20 Gerald Duhamel?

21 A. I met him just briefly at that same meeting.

22 Q. But no conversations with him?

23 A. No, not really.

24 Q. Did you speak at some point with

25 Jerome Harvey?

Page 5
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1 A. I don't recall.

2 Q. Did you speak with a Sandra McNeilly dealing

3 with Sherwood Hockey?

4 A. No.

5 Q. Did you ever speak to Blaine Johnson from

6 Midwest Asphalt?

7 A. No.

8 Q. Jeffrey Reed from Midwest Asphalt?

9 A. No.

10 Q. Dr. David Genecov G-E-N-E-C-O-V from

11 Forest Park Medical?

12 A. No.

13 Q. Dr. Robert Wyatt from Fotest. Park Medical?

14 A. No.

15 Q. Dr. Wade Baker from Forest Park Medical?

16 A. No.

17 Q. Blair -- I missed one here, because I wrote

18 down -- my writing's so bad that I can't read my

19 own writing, so I just got to get Blair Bury from

20 Midwest Asphalt?

21 A. No, I don't believe so.

22 Q. Now, do you recall how your -- who initiated

23 or how discussions took place with Mr. McFarlane,

24 firstly?

25 A. I don't know how they started; it was just

Page 6
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1 conference calls.

2 Q. And you don't know how those began, though:

3 whether it was Mr. McFarlane that contacted you

4 guys or you contacted Mr. McFarlane?

5 A. I really don't remember.

6 Q. What about with Mr. Levitt?

7 A. Same thing with Daryl: I only had

8 conference calls set up; I got on them and

9 listened. That was about all.

10 Q. And who, to your recollection, was

11 scheduling these conference calls?

12 A. I don't know. I really, truthfully, don't

13 know. You know, I know it was Daryl or somebody

14 else. I don't know. I'm trying to be forthright

15 about it. I don't remember.

16 Q. But how did you know to get on these

17 conference calls?

18 A. I would get a -- probably a -- call from

19 Andy or I'd see an e-mail.

20 Q. And do you recall what when these

21 conference calls first began?

22 A. No.

23 Q. Do you keep any notes or other documentation

24 with respect to calls that you're on?

25 A. No. Not these. No.

Page 7

/3IENENSTOCK LEGAL
xmlcomina emir itzronNc vcrsen PORT
AUL; Lcith SopponCompeW irmNt rceacimiilomr

600



CONFIDENTIAL - RICHARD JAROSS
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1 Q. Not these. Do you recall if you kept any

2 notes of any of these conversations?

3 A. No.

4 Q. But you were on e-mails between the

5 guarantors?

6 A. Between certain guarantors, not all of them.

7 I don't think Kevin Baum or whatever his name is --

8 Q. Baumann.

9 A. -- I don't think he was involved with a lot

10 of these conference calls.

11 Q. Who was -- to your being involved in these

12 conference calls, who was, you would say, the

13 person that was kind of running the conversation?

14 There's always somebody, right, that's, sort of --

15 A. Yeah. I would say Daryl was the one

16 driving, to the best of my knowledge.

17 Q. And in those conversations with Mr. Levitt,

18 did you guys -- were you agreeing as a guarantor

19 group to, sort of, get together and assist one

20 another?

21 A. I think that was the nature of it.

22 Q. And that was to assist in what respect?

23. A. We thought there was the basis for a Ricoh

24 case, because I remember.

25 Q. And that was the reason that you went to

Page 8
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1 this meeting in Albany: to talk to lawyers about

2 that?

3 A. That's correct.

4 Q. And I'll get to that in a second. With

5 respect to Mr. Molyneux, was he on all these phone

6 calls?

7 A. Mr. Who?

8 Q. Molyneux? Richard Molyneux from Opes?

9 A. I don't know.

10 Q. But you recall that Mr. Levitt was,

11 yourself?

12 A. Mr. Levy.

13 Q. Mr. Levy?

14 A. I don't really remember who else was on

15 them.

16 Q. Was Mr. Duhamel on any of these calls?

17 A. I don't recall. He could have been.

18 Q. But you don't recall. With respect to these

19 phone calls, you would talk about strategy, you'd

20 talk about a Ricoh case. Did you talk about

21 funding of the litigation? Was there any funding

22 talk?

23 A. I think there was some conversations.

24 Getting a lawyer to take the Ricoh was the idea --

25 it was Boies, Schiller or whoever it was -- and

Page 9
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1 then, having a company finance it, which is a

2 business in itself.

3 Q. Did any of these guarantors, to your

4 knowledge, when were you speaking to them and

5 having discussions with them, did any of these

6 guarantors offer you any financial support, to you,

7 to Esco, or to you or Mr. Levy in support of your

8 litigation as against Callidus?

9 A. The only one that ever did was

10 Kevin Baumann, who was -- I don't know whether it

11 was a month ago or so, he offered to put up

12 whatever money. I don't know if he's for real or

13' not, and I wasn't interested.

1.4 Q. Let's talk about that conversation with

15 Mr. Baumann. So he called you, or how did this

16 conversation take place?

17 A. He called me, yeah.

18 Q. And what was the purpose of that phone call?

19 A Generally just sharing the same misery we're

20 both going through, and then, you know, he said,

21 "I'm there to help you finance any litigation you

22 have to do with these people," and I said, "I think

23 we can handle it ourselves" you know, I didn't

24 want to get involved with him with that.

25 Q. Was he concerned in the phone call that you

'IENENSTOCK
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1 may be settling with Callidus and he would rather

2 have you continue on to fight because the more

3 people that are fighting, the better off it is for

4 everyone?

5 A. No, I never heard that, and I never

6 discussed any of our settlement talks with anybody.

7 Q. And how much was he offering to pay you?

8 A. I don't know. I think I recall, he was,

9 like, "I could put up a quarter of a million

10 dollars" or something like that. I don't remember

11 exactly. I'm not -- I don't know if I heard that

12 from Andy or I heard it from him or if he just gave

13 me a general "I'll help. you." •

14 Q. Did you think that's a fairly odd

15 conversation to have: that somebody's volunteering

16 a quarter of a million dollars to you to help you

17 guys out?

18 A. Well, I would say he was very angry at

19 Callidus, rightfully, and I was also angry at

20 Callidus losing my whole business, so, you know, I

21 could understand where he was coming from.

22 Q. Did you ask him where he was going to get

23 this money from? Was there any discussion about

24 that?

25 A. No, I didn't get into that, because I wasn't
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Page 12

1 interested in --

2 Q. He never said to you, that, "Oh, jeez. I

3 got some third parties that could help us out and

4 we could raise this money" or anything along those

5 lines?

6 A. No. Maybe we did all talk about horses and

7 other stuff after that.

8 Q. Is it fair to say with respect to this

9 litigation -- I know you were involved and you had

10 these conversations -- was Mr. Levy taking the lead

11 on a lot of these conversations in the litigation,

12 knowing his background?

13 Yes.

14 Q. Did -- other than what we talked about, did

15 you guys -- I know that some of the guarantors

16 filed affidavits in different parts of the -- in

17 different litigations, et. cetera, et. cetera. Was

18 there any other non-financial support that was

19 provided by any of the guarantors other than just

20 strategizing and --

21 A. Not that I'm aware of. No.

22 Q. Did anybody approach you guys to provide you

23 or any of the guarantors, to provide with financial

24 support if you would go along with launching any

25 other lawsuits as against Catalyst or Callidus?
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1 A. No, except for the potential financing if we

2 did a Ricoh case; that was the only --

3 Q. And let's talk about that. There was a

4 meeting that was scheduled in Albany, New York, I

5 guess?

6 A. Yes.

7 Q. Do you recall who was at that meeting?

8 A. I think all the parties you mentioned. You

9 know, Levitt --

10 Q. I'll go through them just to be clear. So

11 was Kevin Baumann there?

12 A. No, not that I recall.

13 Q. Daryl Levitt was there?

14 A. Yes.

15 Q. Was Richard Molyneux there?

16 A. I don't remember. Is he part --

17 Q. He's part of the Opes Fortress Group.

18 A. He might have been; I can't

19 Q. Jeffrey McFarlane?

20 A. Yes.

21 Q. Gerald Duhamel?

22  A. I met him.

23 Q. Gary Smith?

24 A. I believe I met him there.

25 Q. Mr. Levy?
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1 A. Of course.

2 Q. Any other third parties that were at that

3 meeting?

4 A. I don't -- there might have been, but I

5 don't know. There was a lady there representing

6 the Bluberi Group -- part of the Bluberi Group

7 but I don't remember her name.

8 Q. You don't remember her name?

9 A. No.

10 Q. Did anybody keep a list of who was. in

11 attendance at that meeting?

12 A. I didn't, no.

13 Q. Maybe you can ask Maybe Mr. Levy might

14 have a list -- you can ask Mr. Levy if he has a

15 list; I would like to know who that woman was from

16 Bluberi, if we do have a list.

17 A. Okay.

18 Q. Was there any other third parties that was

19 not part of the guarantor group other than the

20 solicitors at the meeting that you recall?

21 A. I don't believe so.

22 MR. YITZCHAKI: The, attorneys, not the

23 solicitors.

24 Q. Now, during your phone calls with -- and how

25 many phone calls do you recall being on with the
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1 different guarantors over the span of time?

2 A. I couldn't -- I -- as I have told you from

3 the beginning, I was -- I'd be on those calls, and

4 I'd be typing and doing other things -- I had to

5 make a living now -- and I was just following along

6 with the crowd, and I could not tell you. I really

7 don't -- they went on -- and I never paid much

8 attention, I didn't take much notes; I relied on

9 Andy to be the uptown lawyer to guide me.

10 Q. Did you -- in any of these phone

11 conversations, do you recall any discussions

12 amongst the guarantors about making a filing with

13 'the Ontario Securities Commission about Callidus

14 and Catalyst?

15 A. I don't recall, but I know that's happened.

16 You know, I don't know where I heard it from.

17 Q. Did you hear from the fact that you -- do

18 you recall hearing it from the guarantors? Do you

19 recall where you would have heard that from?

20 A. Not offhand. I have to be frank: I don't

21 know whether it was Kevin Baumann saying that or

22 Daryl was on the phone telling me who he heard on

23 the call; I don't know. I didn't -- it didn't

24 register with me anyhow; I wasn't involved with it.

25 Q. Did anybody ask you to assist in filing a
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Page 16

1 complaint with the Ontario Securities Commission?

2 A. No, nobody asked me.

3 Q. Do you -- we know -- you're aware of a

4 Wall Street Journal article that came out?

5 A. Yes.

6' Q. And did you have an opportunity to read that

7 article?

8 A. Yes:

9 Q. Although we don't like -- from our

10 perspective, we don't believe virtually anything in

11 that article other than the fact that you saw that

12 Mr. McFarlane was quoted by himself as being a

13 whistleblower to the Ontario Securities Commission?

14 A. Yeah, I don't really remember that in there,

15 but I just read it.

16 Q. It also mentions that there were three other

17 potential whistleblowers to the Ontario Securities

18 Commission. Do you have knowledge of who those

19 other whistleblowers may be?

20 A. No.

21 Q. Did you know Mr. McFarlane was going to go

22 ahead and do this?

23 A. No.

24 Q. Did Mr. -- I know you had -- I understand

25 that your closest relationship was with
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1 Kevin Baumann.

2 A. More because it was somebody -- it's like

3 belonging to an alcohol recovery group. You know,

4 I needed somebody to talk about how -- what

5 happened in my life or how it's ruined by Callidus,

6 and he would -- he was somebody listening all the

7 time, but that was all. He's a rabble-rouser or

8 something.

9 Q. Did Kevin Baumann ever tell you who the

10 whistleblowers were?

11 A. No.

12 Q. Were you aware in these conversations, or

13 did it ever come up in'any Of these telephone

14 conversations, that the guarantors were looking to,

15 or may, lodge a complaint with the Toronto Police

16 Services?

17 A. I only heard that from Andy, I believe, just

18 telling me about it; I don't know where it came

19 from.

20 Q. You were never asked or you don't recall in

21 any other phone conversations where you or Mr. Levy

22 were asked to file a complaint with the Toronto

23 Police Commission?

24 A. No.

25 Q. Are you aware that anybody did file a
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1 complaint with the Toronto Police Commission?

2 A. I am aware of it. I don't know where I got

3 the information from. It might have been from Andy

4 or somebody else.

5 Q. So nobody -- which is maybe a little

6 different question that I had with Mr. Levy, but

7 nobody from the Toronto Police Commission or the

8 Ontario Securities Commission has contacted you?

9 A. No.

10 Q. Were you aware that in your conversations

11 with the guarantors that we spoke of and during

12 these conversations that there was going to be an

13 effort to go to the media with respect to the

14 allegations against Callidus?

15 A. I don't recall that; not in my

16 conversations. No.

17 Q. Nobody had said to you that they were

18 thinking about going to the press?

19 A. I don't recall it, no. I don't like the

20 press, so I wouldn't have been part of that

21 conversation.

22 Q. So nobody asked you to go to the press?

23 A. No.

24 Q. And you didn't look -- you haven't -- you

25 haven't -- did you speak to anybody at the press?
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1 A. No. I had a call from the

2 Brownsville Herald, I believe, and I just said I

3 have no information. I don't talk to the press.

4 Q. Did you -- did you get a call -- do you

5 recall getting a call from the Wall Street Journal?

6 A. No.

7 Q. Either in Canada or in the U.S.?

8 A. No.

9 Q. Do you recall getting a call from Reuters?

10 A. No.

11 Q. Do you recall getting a call from a

12 gentleman named Lawrence Delevingne?

13 A. Not that I recall. No.

14 Q. Do you recall getting a call from a

15 gentleman named Bruce Livesy?

16 A. No

17 Q. So other than your discussion with the

18 Brownsville Herald -- and was that a discussion

19 that was early on in the bankruptcy of Esco Marine?

20 A. Yes.

21 Q. So it was nothing to do with the

22 "whistleblower" allegations or anything along those

23 lines?

24 A. No.

25 Q. So other than that, you had no conversations
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1 with any press since the Brownsville Herald?

2 A. No. To the best of my knowledge, no.

3 Q. With respect to the guarantor Gary Smith,

4 did you -- did you -- become aware, or are you

5 aware, that there was an alleged settlement with

6 Mr. Smith?

7 A. Yes.

8 Q. And --

9 A. I read that in an e-mail from somebody.

10 Q. Do you recall who sent the e-mail?

11 A. No. It just -- it just said that he wasn't

12 going to be a part of our group anymore, whatever

13 • our group was.

14 Q. And do you recall if it provided any details

15 of the settlement?

16 A. No.

17 Q. And you've undertaken to provide those

18 e-mails to us, so I guess we'll be able to take a

19 look at them.

20 MR. BISHOP: As long it doesn't delay our

21 signature with them on it.

22 Q. So other than that, you were just aware

23 through some e-mail but you're not sure who sent it

24 that there was a settlement with Mr. Smith?

25 A. Yes.
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1 Q. But you, to this day, don't know the details

2 of what that settlement were -- was?

3 A. I have no idea about it.

4 Q. Now, were you -- you've indicated that you

5 were contacted by the guarantor group, and you

6 seemed to indicate that Mr. Levitt was actively

7 involved in that group?

8 A. Yes.

9 Q. Would it be fair to say that Mr. Levitt was

10 actively involved on.the Canadian side and was it

11 Mr. Levy who was actively involved on the U.S.

12 side?

13 A. I'don't know which side he was on, I tell

14 you the truth. No, I have no idea. Levitt was on,

15 at the time, with Norton Rose law firm, which is a

16 Canadian firm in Canada, so I assume he was up in

17 Canada, but his operations, I think, were down in

18 the United States, so I really didn't have an idea

19 of what side of the board he was on.

20 Q. But would he have been the most -- to your

21 knowledge, he was the most actively involved in

22 trying to keep the guarantor group together

23 proceeding against Callidus?

24 A. I would say all of us were very much on the

25 warpath; I wouldn't say any one more than the
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1 other.

2 Q. Were you ever contacted or become aware of

3 any third parties other than the guarantor group

4 contacting either you -- let's deal with you first.

5 Did any third party contact you to discuss the

6 litigation between Callidus and Esco?

7 A. You mean third parties?

8 Q. I mean third parties. So anybody that is

9 not part of the guarantor group that we just spoke

10 of.

11 A. Not to the best of my knowledge, no.

12 Q. Nobody contacted you?

13 A. I don't believe so.'

14 Q. You don't recall getting any phone calls

15 from -- I'll start with a few names, and you could

16 tell me if you know the names and tell me whether

17 or not you were contacted by them, or if you do

18 know the names, what Mr. Levy.might have told you

19 about contact with them, anything that you may know

20 about these parties, okay? So the first person

21 that I want to discuss with you is Bruce Livesy.

22 Do you recall that name?

23 A. No.

24 Q. Mr. Levy never discussed Mr. Livesy with

25 you?

1ENENSTOCK
pus tegai SupportCompany

VJEGALPPORT
11;e Pew:, trF Commitoml

615



CONFIDENTIAL - RICHARD JAROSS
August 30, 2017

Page 23

1 A. I don't recall.

2 Q. And you know -- you've never had any phone

3 calls with Mr. Livesy?

4 A. I don't believe so. I don't know.

5 Q. When you say you don't believe so --

6 A. I don't recall the name, no.

7 Q. So you don't know the name?

8 A. No, I don't recall the name.

9 Q. Okay. Because "I don't believe so" and not

10 knowing, as you can tell, is different --

11 A. Well, I don't. Listen, Andy's put me on lot

12 of conference calls, and, as I say, I didn't write

'13 notes, and I didn't really particularly --

14 Q. But that name doesn't ring a bell to or you

15 don't know who that person is?

16 A. No, I don't. Not offhand.

17 Q. If I give you another name, Greg Boland

18 B-O-L-A-N-D -- does that name --

19 A. I just remember reading about him; that's

20 all.

21 Q. And why were you reading about him? Do you

22 recall why you were reading about him?

23 A. It was some story about Callidus Callidus

24 suing him, he was suing them. I don't know.

25 Q. Did you have any -- did you have any
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August 30, 2017

1 discussions with Mr. Boland directly?

2 A. No, I've never talked to him.

3 Q. Do you recall Mr. Levy having any

4 discussions with you about calls with Mr. Boland?

5 A. No, not offhand.

6 Q. Were you aware of a certain memorandum that

7 Mr. Levy had in relation to the claims between

8 Catalyst and WestFace?

9 A. He might have sent it to me. I don't know.

10 That may be where I read about it. I thought it

11 was in the -- I don't know, but I -- it wasn't

12 something I was actively involved with.

13 Q. So you don't know if you've you've seen

14 the memorandum, but you don't have any knowledge

15 whether or not he's seen it or had it at any point

16 in time?

17 A. I don't know.

18 Q. So -- but you'll go through your records to

19 see if you have that memorandum, if you could,

20 okay, and produce it for us?

21 A. Yes.

22 Q. Thank you. Do you know the name do you

23 know the name David Oswald --

24 A. No.

25 Q. -- from Forensic Restitution?

Page 24
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1 A. No.

2 Q. Did you recall any -- did he ever contact

3 you?

4 A. Not that I know of.

5 Q. Do you recall Mr. Levy ever speaking to you

6 about Mr. Oswald from Forensic Restitution?

7 A. No.

8 Q. Do you recall the name Nathan Anderson and

9 Clarity Spring?

10 A. No.

11 Q. Nobody contacted you from there or attempted

12 to contact you?

13 A. No.

14 Q. Do you recall any discussions with Mr. Levy

15 about discussions that he had with Clarity Spring

16 and Nathan Anderson?

17 A. No.

18 Q. Do you know what Clarity Spring does?

19 A. No.

20 Q. Do you know the name Bruce Langstaff?

21 A. No.

22 Q. Do you know the company Canaccord?

23 A. I heard about them before. They're an

24 investment banking group or something.

25 Q. Bruce Langstaff never contacted you?
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1 A. No.

2 Q. Mr. Levy never spoke to you about any

3 conversations he had with Mr. Langstaff?

4 A. Not that I recall.

5 Q. Do you know the name Roland Keiper from

6 Clearwater Capital?

7 A. No.

8 Q. Do you know Clearwater Capital at all?

9 A. No.

10 Q. Do you know anything about them?

11 A. I don't think so.

12 Q. Well, either you do or you don't. "I don't

13 think so" is a different answer.

14 A. I don't recall. You know, I'd almost have

15 to sit here and confer with Andy. We met with him

16 sometime. I don't think we had -- we met a lot of

17 banking groups in the past for other projects; I

18 don't recall their name.

19 Q. It doesn't ring a bell to you?

20 A. No.

21 Q. Sunny Puri from Anson Partners?

22 A. No, I don't recall that.

23 Q. Do you know who Anson Partners are?

24 A. No.

25 Q. Moez Kassam frbm Anson Partners?

Page 26
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1 A. No, I don't recall that.

2 Q. Shawn Kimmel from K2 Partners?

3 A. No, I don't recall that.

4 Q. Matthew Maclssac -- that's a Mac from

5 MMCAP?

6 A. No.

7 Q. Mark Cohodes C-O-H-O-D-E-S?

8 A. No.

9 Q. Adranji A-D-R-A-N-J-I; I'll get the first

10 name here. 'Sahm S-A-H-M?

11 A. No.

12 Q. From Kerrisdale Capital? Do you know who

13 Kerrisdale Capital is?

14 A. No.

15 Q. So you had no discussions whatsoever with

'16 any third party that you recall either directly or

17 Indirectly?

18 A. I don't recall. No.

19 Q. Nobody?

20 A. Nobody.

21 MR. LESLIE: Let's -- give me five, ten

22 minutes; I just want to talk to my client for a

23 second.

24 THE VIDEOGRAPHER: We're going off the

25 record. The time is 1:24.

i=51EY1i§Ic2gE
A IJS.Itgal support compa

JLEGAL
PPORT

leNaftw- 620



CONFIDENTIAL - RICHARD JAROSS
August 30, 2017

Page 28

1 (Whereupon, a break was taken at 1:24 p.m.,

2 and the interview resumed at 2:08 p.m.)

3 THE VIDEOGRAPHER: One moment. We are now

4 back on the record. The time is 2:08.

5 Q. Mr. Jaross, I'm just going to finish up with

6 a few questions. One, as you know, we -- you've

7 undertaken to -- I'd ask you to go through all your

8 letters and your e-mails and any other

9 correspondence or text messages that you have

10 between the guarantors and any third parties

11 related to this; your Counsel has undertaken to do

12 that. If it's solicitor-client privilege, of

13 course, he'll' indicate that it is, and we'll

14 proceed with it. Other than what you have told me,

15 do you have any other knowledge or anything about

16 any coordination efforts among the guarantors other

17 than what you've told me about?

18 A. No.

19 Q. Nothing? Okay. Do you have any information

20 about any of the guarantors other than you've told

21 me Mr. Baumann agreed to -- or at least stated that

22 he would -- provide funding to you? Are you aware

23 of any of the other guarantors providing funding to

24 you or any third party agreeing to provide funding

25 to you with respect to prosecuting your litigation
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1 against Callidus?

2 A. No. Only the Boies, Schiller financial

3 group, whatever it was.

4 Q. And that was with respect to a possible

5 Ricoh claim?

6 A. That's correct.

7 Q. But as I understand it, your evidence and, I

8 think, Mr. Levy's evidence was that that was just a

9 -- it would go to an independent litigation funding

10 firm, and Boies, Schiller was going to be doing

11 that research for you to determine that?

12 A. Yes, that's correct.

13 Q. And whatever --.and I didn't ask Mr. Levy.

14 Whatever happened with the idea of a Ricoh claim?

15 Was it just -- it hasn't been pursued at this

16 point?

17 A. No I think we want to move on with life,

18 is what we want to do.

19 MR. BISHOP: By the way, because I've signed

20 the wrong version of the first page --

21 MR. LESLIE: So other than those questions,

22 any other further questions? We're good? Thank

23 you very much for your time; I appreciate it.

24 THE VIDEOGRAPHER: This marks the end of

25 Media Number 1 in the video meeting of
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1 Richard Jaross. We are going off the record.

2 The time is 2:11.

3 (Whereupon, this examination was concluded

4 at 2:11 p.m.)
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CERTIFICATION

I, DAVID NOVICK, a Notary Public for and within

the State of New York, do hereby certify:

That the witness whose testimony as herein set

forth, was duly sworn by me; and that the within

transcript is a true record of the testimony given

by said witness.

I further certify that I am not related to any of

the parties to this action by blood or marriage,

and that I am in no way interested in the outcome

of this matter.

IN WITNESS WHEREOF, I have hereunto set my hand

this 30th day of August, 2017.

DAVID NOVICK
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Andrew Levy

From: Darryl L <danyllevitt@gmail.com>
Sent Tuesday, January 03, 2017 4:01 PM
To: daross©aol.com; rmolyneux2@yahoo.ca; Jeff McFarlane; Gerald Duhamel;

gsmith@pmglIc,bir, Andrew Levy; marie_claudelapierre@hotmailcom
Subject: Statement of Allegations: In The Matter of James T. Riley

Interesting.

htto://www.osc.gov.on.ca/en/Proceedines soa 19990412 lamesrilev.htm

1
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Andrew Levy

From: Darryl L <darryLlevitt©gmail.corn>
Sent Tuesday, January 10, 2017 1:28 PM
To: rjaross@aol.com; rmolyneux2@yahoo.ca; Jeff McFarlane; Gerald Duhamel;

gsmith@pmglIcbiz Andrew Levy; marie_daudelapierre@hotmail.com; sz@bondlaw.net
kevin.baumann@whiteswanitd.com

Subject HiIca
Attachments: GECC Bankruptcy - Hilco under values appraisals.pdf

A case where Hilco was alleged to grossly undervalued =cis like most or our cases.
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Andrew Levy

From: BRUCE UVESEY <livesey@rogers.com>
Sent: Wednesday, January 18, 2017 11:40 AM
To: Andrew Levy
Subject: Re: Colombia

I just spoke to Darryl.

Bruce

From: Andrew Levy <alevvtaredstonecc corn>
To: "livesevArooers.com" <liveseverociers.com>
Sent: Wednesday, January 18, 2017 11:26 AM
Subject: FW: Colombia

Bruce,

See Darryl email info and news from Columbia.
Darryl Levitt's phone # is 416-826-3495.

Esco case is in the Southern District of Texas, Brownsville Division Civil Action No. 1:14-CM-00270 Callidus
Capital v. Jaross et al:

Andrew Levy

From: Darryl L rmailto:darryllevitteomail cam]
Sent: Sunday, January 15, 2017 8:18 PM
To: Richard Jaross; rmolvneux2avahoo.ca; Jeff McFarlane; Gerald Duhamel; asmitheornollc.bit Andrew Levy;
mane claudelanierrenhotmail.com• Patrick Egan; Bryan A. Wood
Subject: Colombia

Looks like Catalyst has gotten on the wrong side of the regulators in Colombia regarding the Pacific
deal.

https://www.g000le.ca/amp/s/panamoost.com/vsol-deloado/2017/01/05/colombian-comptroller-
reveals-irreoularities-in-ecooetrol-oil-comoany-contracts/amo/?client=safari 
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Andrew Levy

From: Darryl Levitt clarryllevitt71@gmailcom>
Sent Friday, January 20, 2017 9:42 AM
To: Richard Jaross; rmolyneux2@yahoo.ca; Jeff McFarlane; Gerald Duhamel;

gsmith@pmgllc.biz; Andrew Levy; marie_claudelapierre@hotmail.com; Bryan A. Wood;
Patrick Egan; nathan@clarityspring.com

Subject Fwd: Callidus litigation
Attachments: Mar Farms 20170119 Callidus Complaint.pdf

Another "performing loan" that adds to "yield enhancement".

Begin forwarded message:

From: Philip Panet <Phillp.Panet@westfacccapital.com>
Date: January 20, 2017 at 9:16:40 AM EST
To: Darryl Levitt <darrvIlevitt71@amail.com>
Subject: Callidus litigation

FYI —Just filed this week, in case you didn't already know about it.
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Andrew Levy

From: Jeff McFarlane <jmcfarlane@triathloncc.com>
Sent Monday, February 27, 2017 11:22 PM
To: Andrew Levy; Richard Jaross; Kevin Baumann; Gerald Duhamel; rmolyneux2@yahoo.ca;

marie_claudelapierre@hotmail.com; Darryl Levitt; gsmith@pmglIc,biz
Subject RE: Big Callidus developments today
Attachments: Boyer v Callidus - Statement of Defence and Counter Claim.pdf; Boyer v CaIndus -

Statement of Claimpdf

Here are the court documents.

From: Andrew Levy lmailto:alevv@redstonecc.coml
Sent: Monday, February 27, 2017 10.58 PM
To: Jeff McFarlane cimcfarlane@triathioncc.com›. Richard Jaross  rossiaaol.com>. Kevin Baumann
<kevin.baumann@whiteswanitd.com>; Gerald Duhamel <Re rald duhamelPhotmail.com>; rmolyneux2Pvahoo.ca;
mane claudelapierre@hotmall.com' Darryl Levitt <Darnrnevitt71@ernail.corn>, esmithftmellc.bir
Subject: Re: Big Callidus developments today

Please send to me Jeff. Boland called me today on it.

Andy

Sent from my BlackBerry 10 smartphone on the Verizen Wireless 4G LTE network.

From: Jeff McFarlane
Sent: Monday, February 27, 2017 10:01 PM
To: Richard Jaross; Andrew Levy; Kevin Baumann; Gerald Duhamel; rmolyneux2@vahoo.ca;
marie claudelapierre@hotmail.corn; Darryl Levitt; osmithraomolictiZ
Subject: Big Callidus developments today

Breaking news today - Boyer and Callidus are suing each other

Boyer for employment / separation issues of around $2M and a counterclaim from Callidus for $150M alleging
Boyer misrepresented the health of his book internally and has made fraudulent representations internally and
externally.

I suspect they might be trying to make him the fall guy for a massive write down

circulate the court does to anyone who would like a copy.

This has the big hitters on Bay Street all fired up. All the players are aware ()flit.

Happy to fields calls or we could do a group call at 1l am EST tomorrow and talk through the potential
implications

Regards,

Jeff McFarlane
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Andrew Levy

From:
Sent
To:
Subject:

WI*
;VEST FACE

- Greg Boland <greg,boland@westfacecapital,com>
Tuesday, April 25, 2017 931 AM
Andrew Levy
Hey - give me a call when you have a minute 416-471-1851

Greg Boland - President and CEO I West Face Capital Inc.
2 Bloor Street East, Suite 3000i Toronto, ON M4W 2.48
Tel: 647-724-8901
Email: gLeg.bolangpSwesifacecapital.corn
Helen 647-7244918 Wet .w_a!AgliD) i.eslinec-ani‘al.ront
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Andrew Levy

From: Darryl Levitt <danyllevitt71@gmail.com>
Sent: Saturday, April 29, 2017 10:52 AM
To: Andrew Levy; Richard Jaross; Kevin Baumann; Jeff McFarlane; rmolyneux2@yahoo.ca;

gsmith@pmglic.biz; Gerald Duhamel; marie_claudelapierre@hotmacom; Symon
Zucker, nathan@clarityspring.com; ntourgis@srglegal.com; Darryl Levitt

Subject PressReader,com - Connecting People Through News

httos://www.uressreader.comicanada/the-elobe-and-mall-bc-edition/20170429/281479276311248
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Andrew Levy

From: Darryl Levitt <dartyllevitt71@grnalkorn>
Sent: Saturday, April 29, 2017 2:59 PM
To: Andrew Levy; Jeff McFarlane
Subject: Boyer defence has been filed

1
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Andrew Levy

From: Darryl Levitt <darryllevitt71@gmail.conn
Sent Monday, May 01, 2017 7:49 PM
To: Andrew Levy; Jeff McFarlane; Kevin Baumann
Subject Filed in Kentucky today
Attadunents 28 Brief of Appellant.pdf

1
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Andrew Le

From: Darryl L <darryllevitt@gmail.com>
Sent Tuesday, May 02, 2017 5:55 PM
To: Andrew Levy
Subject Filings

Andy

Are there any public findings relating to your recent motion for summary Judgement for damages against Callidus 7
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Andrew Levy

From: Darryl Levitt <danyllevitt71@gmail.com>
Sent: Thursday, May 04, 2017 7:01. PM
To: Andrew Levy; Jeff McFarlane; Richard; Kevin Baumann; Gary; Symon Zucker; Gerald

Duhamel; Dave@forensicrestitution.com; marie_claudelapierre@hotmail.com; Nancy
Tourgis; Richard Jaross

Subject: Callidus revises reporting after OX review - The Globe and Mail

Callidus revises reporting after OSC review

ANDREW WILLISThe Globe and Mail 1Last Updated: Thursday, May 04, 2017 5:51PM EDT

Lending firm Callidus Capital Corp. said on Thursday it is changing how it reports financial results in response

to an Ontario Securities Commission review, as it fights allegations from a former employee that there have

been "multiple complaints" about how it portrays its $1-billion loan portfolio.

Toronto-based Callidus, led by well-known fund manager Newton Glassman, lends to businesses that cannot

borrow from banks and other traditional lenders. The company reported a first-quarter loss Thursday of $3.5-

million on revenues of$36.4-million. As part of that report, Callidus stated it's revising how it discloses certain

financial measures to investors, "in connection with an Ontario Securities Commission continuous disclosure

review."

Previously, Callidus has reported net income, return on equity and earnings per share using certain adjustments

— including the exclusion of some provisions for loan losses. Now it will no longer do that. The company

revised its presentation of financial results for fiscal 2015 and 2016.

Callidus's stock price dropped 13 per cent to close at $14.83 after the quarterly report.

Last fall, Callidus said it would explore a deal to go private because it believed its shares traded at a significant

discount to the value of the company's assets, and has since that 19 parties looked at the books. Canaccord

Genuity analyst Scott Chan described it as a "tough quarter," and noted that the company did not give investors

much new information on how the privatization talks are going.

Separately, Callidus is embroiled in an ongoing lawsuit with its former chief underwriter, Craig Boyer, which

began when the executive left the company in 2016 alter eight years in senior roles and subsequently sued for

vacation pay, health benefits and stock options he claims he is owed. Callidus responded in February with a

636



$150-million countersuit that states Mr. Boyer misled the company, in part by signing off on forged letters and
artificially inflated financial results at companies that borrowed from Callidus.

In response to the countersuit, Mr. Boyer said in a March filing with the Ontario Superior Court of Justice that

the company's $150-million claim "is raised for ulterior purposes. Callidus is subject to multiple complaints and

regulatory investigations with respect to its material non-disclosure to fund members and the public as to the
status, and transfer, of its various investments."

Mr. Boyer said the Callidus countersuit was launched "in order to deflect these complaints and investigations."

During a conference call on Thursday with analysts, Mr. Glassman was asked about the OSC reviews and Mr.

Boyer's allegations and said: "If there was something serious going on with the commission, I am virtually

certain that commission would ... rightly force us to disclose it. A continuous disclosure review is just to

review?'

A spokesperson for Callidus said: "The company has revised its disclosure and approach with respect to its use

of non-IFRS financial measures this quarter in connection with an ordinary course Ontario Securities

Commission continuous disclosure review. The company is in full compliance with securities laws and all other

legal requirements.

"In addition, Mr. Boyer's allegations are frivolous and without merit, and Callidus will be bringing a motion

shortly to have them struck on the basis that they are abusive and improper."

Callidus is controlled by private-equity fund Catalyst Capital Group Inc., which has approximately $5-billion in

assets under management and was founded by Mr. Glassman in 2002. Callidus was spun out as a public

company in 2014 and is no stranger to controversy. In 2015, short sellers took a run at the Callidus following

critical research reports from hedge fund West Face Capital Inc. and Veritas Investment Research Corp.

Callidus subsequently sued both firms and that litigation is ongoing.

Callidus subsequently introduced share buybacks and saw its stock price rise. This past October, the firm

announced Goldman Sachs & Co. had been hired to advise on the potential privatization of the company.

The firm said initial talks with potential buyers indicated the company would be taken private at a price "that is

consistent with the previously disclosed valuation range provided by National Bank Financial [of $18 to $22 per

share]."
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Thursday's financial results did not contain a reference to the $18 to $22 per share price, and when analysts
asked if the six potential buyers are expected to make an offer in that range, Mr. Glassman said: "If we had a
view that the valuation had changed, we would disclose it to the market."

Want to interact with other injbrmed Canadians and Globe journalists? Join our exclusive Globe and

Mailsubscribers Facebook group

From The Globe and Mail:
Callidus revises reporting after OSC review

Via The Globe and Mail's ;Pad am
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Andrew Levy

From: Darryl Levitt <danyllevitt71@gmailcom>
Sent: Thursday, May 04, 2017 6:53 PM
To: Andrew Levy; Jeff McFarlane; Richard; Kevin Baumann; Gary; Symon Zucker; Gerald

Duhamel; Dave@forensicrestitution.com; marie_claudelapierre@hotmall.com; Nancy
Tourgis; Richard Jaross

Subject Callidus revises reporting after OSC review - The Globe and Mail

From The Globe and Mail:
Callidus revises reporting after OSC review

Via The Globe and Mail's iPad app.
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